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INTRODUCTION 

More  than  five  million  Montana  tax  dollars  were  spent  last  year  in  the  correctional 
treatment  of  466  offenders.  Six  state  institution,  415  employees  and  a  myriad  of  federal, 
state  and  local  agencies  were  involved.  Of  the  466  offenders,  156,  approximately  one-third, 
will  be  recidivists.  They  will  again  commit  a  crime  and  enter  the  corrections  process.' 

Montana's  problem  is  not  unique.  Across  the  nation  there  is  concern  about  what  Sup- 
reme Court  Justice  Warren  E.  Berger  refers  to  as,  "corrections  inabilit>'  to  correct."  The 
high  cost  of  corrections,  the  increasing  number  of  prison  riots  and  disturbances,  and  the 
voices  of  civil  rights  ad\"ocates  have  all  focused  attention  on  corrections.  The  problem  which 
has  emerged  is  that  corrections  as  it  has  evohed  is  inefficient.  It  fails  to  isolate  the  offender, 
to  deter  other  offenders  or  to  rehabilitate  the  offender  so  that  he  exits  from  the  criminal 
justice  system. 

The  first  Montana  Conference  on  Corrections  was  called  by  Governor  Thomas  L. 
Judge  to  evaluate  Montana  Corrections  and  to  make  recommendations  for  the  de\elopment 
of  a  more  efficient,  comprehensive  corrections  system.  Thirty-four  key  correctional  adminis- 
trators, legislators,  judges,  and  citizens  were  invited  to  attend  the  tliree  day  conference. 

The  delegates  were  asked  to  fomiulate  a  philosophy  of  corrections  and  to  examine 
standards  and  goals  set  by  the  National  Advisory  Commission  on  Criminal  Justice  Standards 
and  Goals.  These  standards  are  not  binding,  but  are  ideas  for  change  and  progress  drawn 
up  by  a  national  task  force  and  considered  and  approved  by  a  National  Conference  which 
met  in  January,  1973  in  Washington,  D.  C. 

Similiarly,  this  report  of  action  taken  by  delegates  to  the  Montana  Conference  on 
Correction  is  to  be  taken  not  as  a  finished  project  but  as  working  papers  for  development 
of  a  comprehensive  corrections  system  suited  to  Montana  and  etficient  in  its  task. 

Delegates  to  the  Montana  Conference  represented  a  broad  spectn.mi  of  interests  in 
adult,  juvenile,  and  communit>'  corrections.  To  discuss  the  standards,  the  delegates  met 
in  workshop  sessions  of  six  members  with  each  group  assigned  a  different  set  of  standards. 
Delegates  did  not  always  reach  a  consensus  within  the  group  nor  did  the  workshop  groups 
agree  with  one  another.  The  chaimian  of  each  group  reported  to  the  general  session  during 
the  final  meeting. 

The  delegates  did  not  fomiulate  a  philosophy  of  conection.  They  did,  however,  con- 
clude that  corrections  first  duty  is  the  protection  of  society  which  should  be  accomplished 
by  isolating  the  offender.  Secondly,  the  offender  should  have  only  those  rights  guaranteed 
to  an\-  other  citizen.  A  clean  and  habitable  en\ironment  and  rehabilitation  are  privileges 
not  rights,  delegates  said,  and  should  be  made  a\ailable  as  to  other  citizens  —  to  the  extent 
resources  allow. 

The  need  for  a  centralized  correctional  administration  was  outlined  by  tlie  Conference 
participants  as  the  foundation  for  future  correctional  planning.  Delegates  did  not  agree  on 
a  specific  structure  nor  on  whether  juvenile  and  adult  correction  service  should  be  unified. 
They  did  agree  that  unification  was  necessary  to  plan  the  wisest  use  of  limited  correctional 
resources. 


'The  ti.tal  liiidiat  tor  tlu-  tliit-i-  jiivenilt-  institutions.  Bci.iid  ot  Paidcms  and  Prison  during  FY  1972  was  55,425.122  according 
to  tlu-  ExcciitiM-  Bndgft  tor  1973-1975.  Emi)loyet-  and  average  inmatf  population  ligures  are  liased  on  data  provided  hy  those 
agencies. 
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LADIES  -  GENTLEMEN 


Because  the  demands  on  your  time  will  be  severe  the  next  few  days,  I  will  limit 
my  comments  at  this  time.  I  have  asked  you  to  design  a  total  correctional  system  for  Montana. 

I  realize  I  may  have  asked  you  to  do  the  impossible.  What  I  mean  is  this:  no  government, 
no  state  or  local  agency,  no  group  in  the  history  of  modern  civilization  has  planned, 
implemented  and  maintained  a  perfect  system  of  corrections.  Such  perfection  would  mean 
100%  success  with  adults  and  juveniles  at  both  the  state  and  local  levels  of  government. 
Such  perfection  is  beyond  our  reach  at  this  time. 

But  my  belief  is  firm  that  we  can  do  a  better  job  in  the  corrections  area  than  we 
are  doing  today.  To  do  so,  however,  will  require  fresh,  bold  thinking  on  your  part,  plus 
a  willingness  to  discuss  basic  issues  which  may  be  unpleasant  and  difficult  to  resolve. 

It  is  my  opinion  tliat  we  must  try  very  hard  to  develop  a  comprehensive  state  corrections 
philosophy. 

We  must  know  what  we  are  trying  to  do,  and  whij  we  are  trying  to  do  it  before 
we  attempt  to  design  the  who-when-where  and  how  —  i.e.,  the  system's  nuts  and  bolts 

—  the, agencies  and  facilities  that  are  expected  to  handle  criminal  offenders. 

This  philosophy  must  tell  us  what  corrections  is  supposed  to  do.  Should  our  correctional 
system  be  founded  on  punishment,  or  retribution,  or  rehabilitation  —  or  a  combination  of 
all  these  things.  Since  the  people  of  this  state  have  voted  2-to-l  to  retain  the  death  penalty, 
that  sanction  should  also  be  encompassed  by  the  philosophy.  Furthermore,  the  philosophy 
should  clearly  describe  state  and  local  responsibilities  to  the  offender,  to  the  public,  to 
the  victims  of  crime,  and  even  to  the  other  parts  of  the  criminal  justice  system  —  die  police 
and  courts.  It  should  address  the  relationship  of  our  corrections  system  to  the  general  safety 
and  welfare  of  the  people  of  Montana.  In  this  regard,  the  philosophy  must  encompass  constitu- 
tional rights  which  are  guaranteed  to  all  people  in  Montana  —  whether  they  be  criminal 
offenders,  or  juveniles,  or  law-abiding  citizens. 

Thereafter,  it  will  be  necessarv'  to  translate  that  philosophy  into  systems  and  people 
and  things  which  will  deliver  and  perform  the  functions  required.  This  is  the  "cook  book" 

—  the  detailed  plan  for  a  correctional  system.  You  must  determine  whether  the  system 
is  to  be  centralized  or  decentralized.  Should  Montana  regionalize  its  facilities  and  programs? 
How  does  the  state  prison  tit  into  the  comprehensive  statewide  system?  What  rehabilitative 
resources  are  available  and  how  should  those  resources  be  delivered  to  the  offender?  What 
parts,  if  any,  of  our  existing  correctional  activities  should  be  abandoned?  What  new  activities 
should  be  started? 

Very  likely  you  will  not  have  sufficient  time  to  perfonn  these  tasks.  More  time  will 
be  provided  if  you  require  it. 

It  is  my  desire  to  develop  concise,  long-term,  comprehensive  plans  for  Montana's 
correctional  system.  It  is  my  intention  to  implement  such  plans  during  the  years  ahead. 
I  predict  it  will  be  a  veiy  difficult  and  often  frustrating  task  which  will  require  the  dedication 
ot  all  ot  us. 

Today  is  the  beginning  of  that  effort. 

Thank  vou. 
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The  statistics  of  crime  in  America  are  inescapable.  The  rate  of  violent  crime  is  rising. 
Crime  costs  the  ,\merican  public  $48.6  billions  in  1972,  and  the  price  tag  on  crime  goes 
up  every  year.  The  most  distressing  fact  is  that  the  majorit>'  of  serious  crime  is  committed 
by  multiple  offenders  who  are  neither  deterred  nor  corrected  by  our  criminal  justice  system. 

This  is  no  prophecy  of  doom,  but  it  is  more  than  a  statement  of  fact.  It  is  a  challenge 
to  act  —  to  relie\e  the  tremendous  burden  which  crime  places  on  our  society. 

This  nation  does  not  have  a  consistent  philosophy  toward  the  role  of  prisons  and 

penology  in  criminal  justice.  Although  we  have  correctional  systems,  we  have  no  commitment 

to  tlie  correction  of  offenders.  With  an  annual  cost  of  crime  that  will  easily  exceed  $50 

•billions  in  1973,  it  is  time  that  we  declared  the  primary  goal  of  our  correctional  systems 

to  be  the  prevention  of  crime. 

Let  us  look,  for  a  moment,  at  some  statistics  of  crime: 

*  A  person  once  arrested  is  likely  to  be  arrested  four  times  during  his  lifetime. 

*  The  second  offense  is  likely  to  be  more  serious  tlian  the  first  —  and  so  on 
for  the  third  and  fourth  offenses. 

*  Four  out  ot  five  of  the  crimes  that  the  public  most  fears  are  committed  by 
repeat  offenders. 

*  Crime  committed  by  repeaters  costs  the  public  more  than  $30  billions  a  year 
—  nearly  $2  out  of  even.'  $.3  spent  on  crime  in  1972. 

The  facts  of  recidivistic  crime  are  recited  not  as  condemnation  of  the  dedicated  people 
working  in  corrections,  but  to  raise  a  question  to  the  public  —  What  do  you  want  them 
to  do?  When  the  public  understands  the  nature  of  crime,  and  reads  the  price  tag  they  must 
pay  for  the  failure  to  prevent  crime,  tliey  will  insist  upon  the  necessary'  changes  in  our 
criminal  justice  system. 

To  see  crime  in  perspective,  we  must  understand  two  realities  of  crime.  First,  we 
must  see  criminal  justice  as  a  system.  Offenders  are  continually  coming  in  the  front  through 
arrests  by  law  enforcement  officers.  Nearly  all  of  these  offenders  are  eventually  cycled  out 
of  the  system  again  at  some  point  —  from  release  on  bail  to  completion  of  a  long  sentence 
in  a  maximum  security  prison. 

What  matters  most  is  that  this  criminal  justice  system  is  constantly  cycling  offenders 
back  again,  time  after  time.  And,  the  crimes  which  most  affect  our  citizens  are  the  personal 
and  property  crimes  most  often  committed  by  repeat  offenders. 

The  second  reality  is  that  our  best  chance  to  interrupt  the  cycle  of  crime  comes  before 
it  ever  gets  started.  We  must  identify'  and  correct  the  indi\'idual  before  he  is  so  far  along 
in  a  pattern  of  criminal  acts  that  we  can  do  nothing  about  it. 

With  these  two  realities  in  mind,  we  must  ask  what  the  role  of  a  correctional  system 
is. 

The  most  obvious  aspect  of  corrections  is  the  institutions  —  the  prisons,  penitentiaries 
and  training  schools,  They  provide  protection  through  incapacitation.  An  inmate  can  onh- 
commit  crimes  against  other  inmates  and  institution  staff. 

The  fact  that  we  ma\'  overlook  is  that  while  a  prison  sentence  incapacitates,  it  has 
little  relation  to  rehabilitation.  Vocational  training,  education  and  counselling  programs 
related  to  the  world  outside  can  be  of  \alue  to  certain  inmates.  But  for  most  inmates,  our 
best  hope  today  is  that  time  will  not  be  a  detriment  to  law-abiding  life. 

The  greatest  hope  for  the  use  of  prison  time,  however,  has  not  been  well  explored 
and  exploited,  and  tliat  is  useful  work.  Few  prison  work  assignments  require  the  8  hours 
of  hard  work  that  is  expected  of  the  rest  of  us,  and  none  pay  a  wage  that  would  enable 
the  offender  to  support  his  family,  pay  his  fair  share  for  room,  board  and  taxes,  or  make 
restitution  to  his  victimes. 

Some  are  saying  that  prisons  are  things  of  the  past  —  that  they  should  be  phased 
out.  I  do  not  believe  that  we  will  ever  take  such  a  step,  prisons  are  needed  to  hold  dangerous 
and  recidivistic  offenders.  But  I  believe  that  we  can  take  steps  such  as  providing  useful 
work  that  will  make  prison  time  better  serve  the  objectives  of  society. 
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The  second  aspect  of  corrections  is  deterrence.  The  hardened  offender  is  deterred 
by  incapacitation,  but  the  heart  of  the  deterrent  effect  of  criminal  law  lies  in  the  threat 
of  prompt  discovery  and  conviction.  Discovery  and  humiliation  are  better  deterrents  than 
the  knowledge  that  the  prison  has  no  hot  water,  or  a  leaky  roof. 

Between  these  two  groups  —  hardened  offenders  on  one  hand,  and  die  majority  of 
law-abiding  citizens  on  the  other,  lies  the  important  business  of  the  criminal  justice  system 

—  the  first  offenders,  the  occasional  offenders.  It  is  for  them  that  corrections  will  tell  the 
story  of  our  society. 

These  are  the  people  who  can  be  affected  by  corrections  as  a  system  of  crime  prevention 
for  two  reasons:  There  is  a  much  greater  likelihood  of  success  with  them;  and  the  community 
will  give  corrections  the  necessar>'  freedom  to  work  with  them. 

The  first  time  the  cell  door  slams  shut  behind  a  man,  we  have  lost  most  of  the  chance 
we  had  to  return  him  to  society  as  a  law-abiding  citizen.  It  is  clear,  as  Chief  Justice  Warren 
Burger  said  in  his  widely  read  speech  on  corrections,  that  it  is  society,  you  and  me,  who 
have  tolled  the  bell  for  these  individuals. 

Let  us  go  back,  then,  and  look  at  corrections  in  this  light. 

The  first  stop  most  people  make  in  the  criminal  justice  system  is  pretrial  detention 

—  the  city  or  county  jails. 

Although  there  may  be  some  good  jails  in  the  U.S.,  detention  facilities  in  general 
are  a  national  disgrace.  These  places  do  damage  that  cannot  be  reversed  by  the  most  sophis- 
ticated correctional  techniques.  Some  of  the  best  new  jails  are  but  rows  of  cages. 

It  is  essential  that  we  develop  real  communit\'  supervision  and  diversion  of  all  but 
dangerous  and  recidivistic  offenders  awaiting  trial. 

One  of  the  most  promising  techniques  is  pretrial  diversion  —  where  the  defendant 
and  the  prosecutor  agree  to  a  period  of  supervision  and  rehabilitation  in  return  for  the  chance 
that  charges  would  be  dismissed  if  the  rehabilitation  is  successful.  The  only  thing  about 
pre-trial  diversion  that  is  new  is  the  name.  Police  and  prosecutors  have  always  had  authority 
to  dismiss  charges  when  the  ends  of  justice  could  be  served  in  a  better  way.  What  is 
needed  is  a  commitment  to  formalize  superxision  and  organize  rehabilitation  so  that  it  can 
be  used  effectively  in  the  situation  where  it  is  warranted. 

In  addition,  there  are  two  other  types  of  cases  that  should  be  diverted  out  of  the 
system;  non-dangerous  mental  health  problems,  and  family  and  neighborhood  squabbles. 
The  mentally  retarded,  as  well  as  drug  and  alcohol  abusers,  have  no  place  in  criminal  justice 
because  we  ha\e  nothing  for  them.  The  squabbles  are  better  solved  by  informal  arbitration 
before  violent  acts  can  occur.  Diversion  of  cases  out  of  tlie  system  enable  us  to  concentrate 
remaining  resources  on  more  serious  offenders. 

In  the  majorit\'  of  criminal  cases,  where  diversion  is  not  appropriate,  other  solutions 
must  be  sought  for  pretrial  cases.  Release  under  supervision  and  "halfway-in  houses"  are 
being  used  by  some  with  remarkable  success. 

Following  the  trial  and  conviction  of  an  offender,  his  sentencing  is  another  vital  step 
in  which  corrections  has  a  stake.  Sentence  the  offenders,  and  not  the  offense,  because  there 
is  no  evidence  that  doubling  the  sentence  doubles  the  deterrence  or  rehabilitation.  The 
only  evidence  is  that  longer  prison  sentences  will  cost  the  taxpayers  a  great  deal  more, 
without  adding  to  their  personal  safety. 

If  we  doubled  the  length  of  every  criminal  sentence  handed  out  during  the  next 
10  years,  the  annual  taxpayer  cost  for  corrections  would  rise  from  $2  billion  per  year  to 
$10  billion  per  year  for  the  nation. 

Eventually,  all  the  same  cast  of  characters  will  be  back  on  the  street,  read\'  to  prey 
a.:.d  there  is  some  evidence  that  those  with  longer  prison  temis  may  commit  more  vicious 
offenses. 

In  sentencing  non-dangerous  offenders,  the  courts  should  consider  the  least  severe 
interruption  of  the  individual's  family,  job  and  community  ties  that  will  achie\e  the  objecti\es 
of  the  criminal  law.  A  second  objective  of  sentencing  should  be  sufficient  flexibility  for 
the  correctional  authorities  to  use  their  best  judgment  in  the  treatment  of  the  offenders. 
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The  principal  responsibility  for  carrying  out  a  national  commitment  to  the  prevention 
of  crime,  ho\\ever,  will  pass  to  the  correctional  authorities.  If  you  are  gi\en  new  opportimities, 
you  will  be  expected  to  produce  results.  You  need  money  and  programs  to  produce  these 
results. 

Let  us  first  take  the  question  of  money.  Only  a  fraction  of  the  total  cost  of  crime 
goes  into  rehabilitation.  In  fact,  approximateh'  7'lOth  of  one  percent  of  our  expenditures 
for  crime  go  into  what  could  be  called  rehabilitation,  by  even  the  broadest  definition. 

Legislatures,  cit>'  councils,  and  county  commissions  are  going  to  have  to  be  convinced 
that  an  investment  in  corrections  is  necessary  to  prevent  crime. 

Secondly,  I  think  that  corrections  must  organize  itself  to  make  the  best  use  of  the 
few  dollars  that  it  has.  It  is  unfortunate  that  we  spend  the  most  monev'  on  die  people  we 
have  the  least  chance  to  rehabilitate  —  the  prison  inmate.  We  have  to  begin  the  delivery 
of  rehabilitation  ser\ices  to  individuals  as  they  first  enter  the  criminal  justice  system  — 
rehabilitation  on  the  street  costs  only  a  fraction  of  the  room  and  board  to  keep  someone 
in  a  state  penitentiar%'. 

One  of  the  most  exciting  ideas  to  come  along  in  corrections  in  this  centur>-  is  called 
communit\-based  corrections,  but  let  me  define  what  I  think  communib.'  corrections  means. 

First,  I  think  it  means  the  in\'olvement  of  the  community.  The  sheriff,  the  police 
chief,  the  parole  officer,  the  banker,  the  preacher  and  others  are  better  able  to  plan  what 
the  communit>'  needs  than  anyone  else  —  when  they  know  what  all  the  options  are.  The 
in\ohement  of  tlie  communib.'  —  both  professional  and  volunteer —  is  necessarv-  to  success. 

The  second  factor  in  communit>'  corrections  is  the  coordination  of  services.  From 
one  point,  it  should  be  possible  to  make  available  to  offenders  the  correctional  supervision 
and  services  they  need. 

The  parole  officer  may  need  a  family  counselor  or  help  in  job  placement  for  the 
people  he  supervises.  The  jailer  should  be  able  to  call  upon  the  same  job  placement  help 
to  get  short  temi  offenders  out  on  work  release,  and  back  on  the  tax  rolls. 

There  must  be  a  management  system  to  bring  the  resources  which  exist  in  most  com- 
munities or  areas  to  bear  on  the  problems  of  the  offenders.  That  is  crime  prevention,  and 
that  must  be  the  role  of  corrections  in  criminal  justice.  The  need  is  to  tie  correctional  services 
together,  to  make  it  possible  to  cut  red  tape  over  a  cup  of  coffee.  This  will  be  the  most 
difficult  job  of  all,  but  it  is  important.  Only  through  a  local  plan  with  a  single  focus  can 
the  rehabilitation  services  needed  b>'  offenders  be  efficienth  deli\ered. 

All  of  this  will  be  \  er\'  difficult  to  accomplish;  it  will  take  the  total  dedication  of 
many  people  to  do  so.  It  will  also  take  some  failures  —  program  failures  as  well  as  individual 
failures.  We  will  ha\e  to  li\'e  with  our  failures;  but  corrections  has  an  obligation  to  report 
not  onl>-  failures,  but  also  the  successes.  We  must  talk  in  temis  of  the  cost-effecti\eness 
of  crime  prevention  and  let  the  interested  citizens  make  the  choice.  This  is  the  proper 
role  of  corrections  in  the  criminal  justice  system. 
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CORRECTIONS  CONFERENCE  SHORT  SUMMARY 


Delegates  to  the  first  Montana  Conference  on  Corrections  were  asked  to  establish 
a  guiding  philosophy  for  the  state's  correctional  system  and  to  examine  the  standards  for 
corrections  proposed  by  the  National  Council  on  Criminal  Justice  Standards  and  Goals. 

The  delegates  were  given  the  following  guidelines  from  which  to  formulate  a 
philosophy. 

The  philosophy  must  tell  us  what  corrections  are  supposed  to  do.  Should  our 
correctional  system  be  founded  on  punishment,  retribution  or  rehabilitation  — 
or  a  combination  of  all  these  things.  Since  people  of  this  state  have  voted  2-to-l 
to  retain  the  death  penalty,  that  sanction  should  also  be  encompassed  by  the 
philosophy.  Furthennore,  the  philosophy  should  clearly  describe  state  and 
local  responsibilities  to  the  offender,  to  the  public,  to  the  victims  of  crime  and 
even  to  the  other  parts  of  the  criminal  justice  system  —  the  police  and  courts.  It 
should  address  the  relationship  of  our  corrections  system  to  the  general  safety 
and  welfare  of  the  people  of  Montana.  In  this  regard,  the  philosophy  must 
encompass  constitutional  rights  which  are  guaranteed  to  all  people  in  Montana 
—  whether  they  be  criminal  offenders  or  deliquents  or  law-abiding  citizens. 

Four  of  the  five  discussion  groups  were  unable  to  assemble  any  philosophy  statement. 
The  fifth  group  chaired  by  Board  of  Pardons  member.  Hank  Burgess,  offered  this  statement, 
"It  shall  be  the  responsibility  of  all  units  of  government  to  protect  Montana  citizens  from 
injury  to  person  or  property,  by  known  offenders,  through  correctional  programs.  These 
programs  shall  utilize  all  available  resources  as  economically  as  possible  to  provide  for  the 
rehabilitation  of  offenders  and  their  restitution  to  useful  citizenship." 

In  the  final  general  session,  delegates  concluded  that  the  primary  responsibility  of 
corrections  is  to  protect  society  by  isolating  the  offender  away  from  the  commiuiity.  The 
secondary  consideration  was  the  efficient  and  orderly  administration  of  corrections  institu- 
tions. Rehabilitation  of  offenders  and  constructive  use  of  detention  time  was  considered 


desirable  but  not  totally  feasible  within  the  syitein's  limited  resources.'^ 

In  considering  the  proposed  standards,  the  delegates  expressed  a-Stioilg.  preference 
for  current  Montana  law  and  irislitutioiiaLadinimstratiQn_rather  than  the  changes  proposed 
by  the  National  Council.  Only  25  of  the  62  standards  considered  were  approved  without 
modification.  Thirteen  of  those  2.5  were  accepted  by  virtue  of  agreement  with  current  Montana 
law  or  procedure. 

Delegates  modified  27  of  the  national  standards  and  rejected  10.  In  twenty-one  instances 
Montana  law  or  procedure  was  cited  as  being  superior  to  the  nationally  proposed  standards. 

In  rejecting  standards,  the  delegates  most  often  cited  limited  resources  or  limited 
need.  The  theme  that  the  national  standards  were  too  grandiose  for  a  rural  state  was  often 
mentioned. 

In  most  instances  the  delegates  felt  that  Montana's  correctional  resources  are  adequate 
to  Montana's  problem.  The  exceptions  were  the  need  for  increased  probation  and  parole 
personnel  and  for  improvement  of  city  and  county  jails. 

The  proposed  standards  were  divided  by  numeric  title  into  broad  areas  of  interest. 
The  general  trend  of  conference  action  in  each  area  is  shown  below; 

STANDARD  2.1  -  2.18  —  OFFENDERS  RIGHTS 

Fourteen  standards  were  proposed  dealing  directly  with  the  rights  of  offenders  to 
access  to  courts  and  legal  counsel,  to  grievance  procedures,  healthful  surroundings,  practice 
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of  religious  beliefs  and  rehabilitation.  Montana  conference  delegates  approved  four  standards 
which  defined  rights  of  prisoners  already  established  under  Montana  law.  Standard  2.5  which 
would  require  prisoner's  to  be  detained  in  healthful  surroundings  was  rejected  with  the 
comment,  "A  prisoner  should  have  no  more  rights  than  other  people." 

Standard  2.9  defining  the  offender's  rights  to  rehabilitation  was  similarily  modified 
to  reflect  diat  rehabilitation  is  a  privilege  not  a  right  and  should  be  carried  out  only  to 
the  extent  that  resources  allow. 

The  remaining  standards  enumerating  the  rights  of  offenders  within  an  institution 
were  modified  to  shift  the  emphasis  from  the  rights  of  inmates  to  the  need  of  orderly  and 
secure  institutional  administration.  Administrators  now  have  and  were  confirmed  in  the  use 
of  broad  discretionary  powers  to  protect  the  security  of  the  institution.  Delegates  believed 
that  the  individual  offender's  rights  were  not  being  abused  and  that  spelling  out  specific 
rights  for  inmates  would  limit  administration  authority. 

The  only  change  approved  was  adoption  of  Standard  2.7  which  recommended  that 
printed  rules  of  conduct  describing  rights  and  disciplinary  procedures  be  circulated  among 
the  inmates. 

STANDARD  3.1  —  ALTERNATIVES  TO  THE  CRIMINAL  PROCESS 

This  standard  was  rejected  although  delegates  said  that  plea-bargaining,  the  essence 
of  this  standard,  is  currently  practiced  in  Montana.  Delegates  did  not  want  a  formalized- 
diversion  process. 

STANDARD  4.1  -  4.8  —  PRE-TRIAL  PROCEDURE 

Six  standards  were  proposed  defining  the  pre-trail  rights  of  those  detained,  procedures 
for  arrest  and  detainment,  and  outlining  system  improvement  in  the  pretrial  area.  Three 
of  the  standards  were  thought  to  be  covered  undercurrent  law  and  were  accepted  or  modifed 
to  preserve  the  status  quo.  Standard  4.5  which  defines  procedures  for  arrest  and  detention 
was  modified  to  preserve  the  authorities  greater  discretionary  power.  Standard  4.1  which 
would  improve  pretrial  detention  by  improved  recording  and  reporting  of  action  was 
approved.  Standard  4.2  which  would  provide  for  construction  of  pre-trial  facilities  was  mod- 
ified because  resources  are  not  available  for  implementation.  The  concept  was  approved 
but  thought  to  be  unworkable. 

STANDARD  5.1  -  5.19  —  SENTENCING 

Delegates  showed  strong  preference  for  current  procedure  rather  than  proposed  change 
in  the  sentencing  area.  Nine  standards  were  proposed  which  would  alter  the  current  system 
of  sentencing  by  allowing  sentencing  courts  continuing  jurisidiction  and  more  narrowly  outlin- 
ing the  power  of  the  courts  to  sentence.  Delegates  rejected  four  of  the  nine  standards,  accepted 
three  which  were  in  agreement  with  current  practice  and  modified  the  other  two  to  meet 
current  Montana  practice.  The  general  feeling  was  that  the  newly  adopted  criminal  code, 
and  state  constitution  are  adequate.  No  change  is  needed  in  the  sentencing  area. 

STANDARD  6.1  and  6.3  —  CLASSIFICATION 

The  two  standards  proposed  in  this  group  deal  with  creating  a  classification  system 
for  inmates  (6.1)  and  creating  a  diversionary  classification  system  in  the  community  (6.3). 

Standard  6.1  was  accepted.  Delegates  approved  the  planning  concept  of  community 
classification  teams  (6.3)  but  felt  that  careful  evaluation  of  the  planning  activity  would  be 
necessary  before  implementation. 
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STANDARD  7.1  -  7.  4  —  COMMUNITY  INVOLVEMENT  IN  CORRECTIONS 

Four  standards  were  proposed  which  would  augment  community  based  correctional 
systems  and  bring  about  community'  offender  interaction  if  implemented.  Delegates  accepted 
those  standards  which  would  take  the  offender  into  the  community  but  rejected  the  oTie 
whichwould  involve  citizens  injhe  administration  of  the  institutions.  Volunteer  organizations 
should  be  infomial.  1  he  discussion  group  rejected,  the  idea  of  institutions  becoming  involved 
with  public  relations-type  projects. 

STANDARD  8.1  through  8.3  —  JUVENILE  DETENTION  AND  DETAINMENT 

Delegates  modified  two  of  the  three  standards  proposed  which  would  have  limited 
the  power  of  law  enforcement  officers  to  detain  juveniles.  Delegates  favored  leaving  greater 
discretionary  powers  with  law  enforcement  and  the  courts. 

Standard  8. .3  which  provided  for  the  planning  of  community  juvenile  detention  centers 
was  rejected  as  unnecessary  for  a  rural  state. 

STANDARD  9.1  to  9.10  —  TOTAL  SYSTEM  PLANNING 

The  National  Conference  on  Standards  and  Goals  had  adopted  four  standards  for  total 
system  planning  (9.1)  and  outlined  necessary  steps  for  construction  or  improvement  of  local 
facilities  to  become  part  of  a  larger  statewide  detention  system.  Delegates  to  the  Conference 
rejected  Standard  (9.1)  calling  total  system  planning  "pie  in  the  sky."  In  discussion,  the 
group  approved  the  concept  of  the  standard  but  thought  implementation  was  unfeasible. 
A  unified  administration  (Division  of  Correction)  was  needed  before  such  planning  would 
be  possible.  Delegates  rejected  the  idea  of  state  coatrol-of-lor'al  in^tihitinns  (9.2)  but 
approved  of  state  inspection  and  evaluation  of  local  facilities. 

STANDARD  10.1  and  10.2  —  PROBATION  SERVICES 

Two  standards  were  proposed  to  improve  probation  services.  Standard  10.1  proposed 
a  unified  probation  administration  within  the  Executive  branch  of  government.  Delegates 
could  not  agree  on  this  standard  but  did  decide  that  probation  should  be  separated  for 
adults  and  juveniles.  Some  delegates  favored  a  state  supported  count\'  option  system  for 
juvenile  probation  officers.  Standard  10.2  which  enumerates  the  rights  of  probationers  to 
social  services  was  accepted  as  being  already  implemented. 

STANDARD  11.1  -  11.6  —  CORRECTIONAL  INSTITUTIONS 

Three  standards  were  proposed  which  would  curtail  constrviction  of  new  correctional 
facilities  until  an  overall  state  plan  could  be  established  (11.1),  modify  existing  institutions 
to  fit  the  overall  plan  (11.2)  and  make  facilities  for  detaining  women  an  integral  part  of 
such  planning  (11.6).  Delegates  modified  all  three  standards  to  reflect  a  need  for  immediate 
construction  of  more  institutional  facilities  and  a  continuing  belief  in  institutional  treatment. 
Juvenile  institutions  could  not  be  phased  out  in  Montana,  delegates  said.  The  number  of 
women  offenders  was  considered  too  small  to  warrant  institutionalization  within  the  State. 
The  present  policy  of  sending  female  prisoners  to  Nebraska  was  thought  by  some  delegates 
to  be  inconsistent  with  a  previously  approved  policy  of  promoting  close  family  ties. 

STANDARD  12.1  to  12.6  —  PAROLE  AUTHORITY 

In  considering  the  five  standards  offered  for  reform  of  the  parole  system  the  delegates 
adhered  to  current  practice  approving  two  standards  which  reflected  current  policies  for 
parole  hearing  and  community'  services  for  parolees.  Two  other  standards  were  modified 
to  reflect  the  current  organization  of  parole  authority'  and  parole  revocation  hearings. 


The  only  area  of  change  approved  was  the  reorganization  of  the  Parole  Board  to  include 
a  full-time  director  who  would  serve  as  head  of  the  parole  services  as  well  as  the  Board 
and  staggered  terms  for  other  members  to  make  the  board  apolitical. 

STANDARD  14.1  and  14.11  —  STAFF  RECRUITMENT  AND  TRAINING 

Two  standards  were  proposed  to  improve  recruitment  and  training  of  prison  staff. 
Standard  14.1  calling  for  broader  recruitment  policy  was  approved.  Standard  14.11  calling 
for  improved  training  was  modified  as  the  prescribed  training  was  thought  to  be  too  complex 
for  the  duties  involved  in  corrections  work.  Standard  14.7  which  would  give  inmates  input 
into  management  was  modified  to  give  the  administration  control  of  the  method  and  amount 
of  input. 

STANDARD  15.5  —  EVALUATION 

The  one  standard  calling  for  evaluation  of  the  correctional  components  was  approved. 
However,  delegates  said  no  new  machineiy  was  needed  for  evaluation.  It  should  be  carried 
on  within  existing  procedures  and  departments. 

STANDARD  16.1  through  16.17  —  CORRECTION  SYSTEM  ADMINISTRATION 

Six  standards  were  proposed  to  unify  the  state's  correctional  machinery-  through  com- 
prehensive legislation  and  unified  administration  and  to  improve  the  chances  of  rehabilitation 
through  industry  and  removing  the  collateral  consequences  of  crime. 

Delegates  approved  the  concept  of  comprehensive  legislation  and  unified  administra- 
tion and  expressed  preference  for  a  commitment  to  the  Depaitment  of  Institutions  rather 
than  to  a  particular  institutions.  The  concept  of  increased  prison  industry  was  rejected  and 
the  matter  of  collateral  consequences  of  a  crime  was  thought  to  be  adequately  covered  by 
present  law. 

The  delegates  doubted  that  comprehensive  legislation  could  be  enacted  by  1974.  One 
offered  the  comment  "you  have  to  walk  before  you  can  run."  A  necessary  first  step  on 
such  legislation,  delegates  said,  was  a  unified  correction  system.  One  group  proposed  fonning 
a  Division  of  Corrections  within  the  Departmement  of  Institutions,  with  die  courts  making 
commitment  to  that  authority.  This,  the  delegates  said,  would: 

1.  facilitate  inter-institution  transfer. 

2.  promote  unifomi  record  keeping, 

3.  peiTuit  standardization  and  evaluation  and, 

4.  form  a  basis  for  total  system  planning. 


CONCLUSIONS 


The  Montana  Conference  on  Corrections  brought  together  key  correctional  personnel 
to  examine  new  ideas  in  corrections  and  to  evaluate  the  Montana  coiTection  system.  While 
the  delegates  found  much  merit  in  current  legislation  and  institutional  procedures,  it  is 
significant  that  they  could  not  agree  on  or  identify  a  philosophy  of  corrections.  As  Governor 
Judge  said  in  his  address  to  the  conference,  "We  must  know  what  we  are  trying  to  do, 
and  why  we  are  trying  to  do  it  before  we  attempt  to  design  the  who-when-where  and  how 
—  i.e.,  the  system's  nuts  and  bolts  —  the  agencies  and  facilities  that  are  expected  to  handle 
criminal  offenders." 

Conference  participants  did  agree  on  a  few  points  which  must  be  worked  into  a  correc- 
tional philosophy.  They  agreed  that  the  first  dut\-  of  the  correctional  system  is  to  protect 
society  by  isolating  offenders  away  from  society,  and  that  the  "rights"  of  offenders  are  a 
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secondary  consideration.  Accordingly,  delegates  supported  broad  discretionarx-  powers  for 
law  enforcement  officers  and  correctional  personnel  in  handling  offenders.  They  supported 
continuation  of  correctional  institutions  and  gradual  expansion  of  community  correction 
facilities. 

Many  delegates  mentioned  the  correctional  "non-system"  and  pointed  to  centralized 
administration  of  all  coiTections  as  a  necessary  basis  for  future  correctional  planning. 

The  delegates  did  not  have  time  to  complete  the  task  of  evaluating  and  redirecting 
the  corrections  system.  They  did,  however,  find  a  starting  point  from  which  a  guiding 
philosophy  and  the  mechanism  for  change  can  be  developed. 
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GROUP  I 

Warden  Roger  Crist  -  Chairman 
IVIontana  State  Prison 
Deer  Lodge,  IVIontana 


Dave  Patterson  Larry  D'Arcy 

John  Baumgart  Dean  Betzer 


STANDARDS  CONSIDERED  TITLE 

Chapter  1 Summary 

2.7 Searches 

2.14 Grievance  Procedure 

3.1 Use  of  Diversion 

4.5 Procedures  Relating  to  Pretrial 

Release  and  Detention  Decisions 

5.6 Multiple  Sentences 

5.19 Imposition  of  Sentence 

7.3 Corrections'  Responsibility  for 

Citizen  Improvement 

9.1 Total  System  Planning 

10.2 Services  to  Probationers 

12.2 Parole  Authority  Personnel 

14.7 Participatory  Management 

16.4 Unifying  Correctional  Programs 
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GROUP  II 

Honorable  Alfred  B.  Coate  -  Chairman 

District  Judge  -  District  No.  16 

Rosebud  County 

Forsyth,  Montana 


Marvin  Mohler  Phil  Hauck 

Mrs.  Larry  Elison  Jack  Anderson 

Bobby  Miles 


STANDARDS  CONSIDERED  TITLE 

Chapter  I Summary' 

2.5 Healthful  Surroundings 

2.13 Procedures  for  Non-Disciplinary 

Changes  of  Status 

2.18 Remedies  for  Violation  of  an 

Offender's  Rights 

4.4 Alternatives  to  Pretrial  Detention 

5.3 Sentencing  to  Extended  Terms 

5.18 Sentencing  Hearing-Role  of  Counsel 

7.2 Marshaling  and  Coordinating 

Community  Resources 

8.3 Juvenile  Detention  Center  Planning 

10.1 Organization  of  Probation 

12.1 Organization  of  Paroling 

Authorities 

14.1 Recruitment  of  Correctional  Staff 

16.2 Administrative  Justice 


GROUP  III 

Sheriff  Joe  Moe  -  Chairman 

IVIissouia  County  Sheriff 

IVIissoula,  l\/lontana 


Chuck  Dooley  Don  Holladay 

Tom  Olson  John  Rosenleaf 


STANDARDS  CONSIDERED  TITLE 

Chapter  I Summary 

2.4 Protection  Against  Personal  Abuse 

2.12 Disciplinary  Procedures 

2.17 Access  to  the  Public 

4.3 Alternatives  to  Arrest 

5.2 Sentencing  Alternatives 
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CORRECTIONS 

STANDARD  2.1  —  ACCESS  TO  COURTS 

Each  correctional  agency  should  immediately  develop  and  implement  policies  and 
procedures  to  fulfill,  the  right  of  persons  under  correctional  supervision  to  have  access  to 
courts  to  present  any  issue  cognizable  therein,  including  (1)  challenging  the  legality  of  their 
conviction  or  confinement;  (2)  seeking  redress  for  illegal  conditions  or  treatment  while  incar- 
cerated or  under  correctional  control;  (3)  pursuing  remedies  in  connection  with  civil  legal 
problems;  and  (4)  asserting  against  correctional  or  other  governmental  authority  any  other 
rights  protected  by  constitutional  or  statutory'  provision  or  common  law. 

1.  The  State  should  make  available  to  persons  under  correctional  authority'  for  each 
of  the  purposes  enumerated  herein  adequate  remedies  that  permit,  and  are  adminis- 
tered to  provide,  prompt  resolution  of  suits,  claims,  and  petitions.  Where  adequate 
remedies  already  exist,  they  should  be  available  to  offenders,  including  pretrial 
detainees,  on  the  same  basis  as  to  citizens  generally. 

2.  There  should  be  no  necessity  for  an  inmate  to  wait  until  termination  of  confinement 
for  access  to  the  courts. 

3.  Where  complaints  are  filed  against  conditions  of  correctional  control  or  against 
the  administrative  actions  or  treatment  by  correctional  or  other  governmental 
authorities,  offenders  may  be  required  first  to  seek  recourse  under  established 
administrative  procedures  and  appeals  and  to  exhaust  tlieir  administrative  remedies. 
Administrative  remedies  should  be  available  widiin  30  days  and  not  in  a  way  that 
\\-ould  unduly  delay  or  hamper  their  use  by  aggrieved  offenders.  Where  no  reason- 
able administrative  means  is  available  for  presenting  and  resolving  disputes  or 
where  past  practice  demonstrates  the  futility'  of  such  means,  the  doctrine  of  exhaus- 
tion should  not  apply. 

4.  Offenders  should  not  be  prevented  by  correctional  authority  administrative  policies 
or  actions  from  filing  timely  appeals  of  convictions  or  other  judgments;  from  transmit- 
ing  pleadings  and  engaging  in  correspondence  with  judges,  other  court  officials, 
and  attorneys;  or  from  instituting  suits  and  actions.  Nor  should  they  be  penalized 
for  so  doing. 

5.  Transportation  to  and  attendance  at  court  proceedings  may  be  subject  to  reasonable 
requirements  of  correctional  security  and  scheduling.  Courts  dealing  with  offender 
matters  and  suits  should  cooperate  in  fomiulating  arrangements  to  accommodate 
both  offenders  and  correctional  management. 

6.  Access  to  legal  services  and  materials  appropriate  to  the  kind  of  action  or  remedy 
being  pursued  should  be  provided  as  an  integral  element  of  the  offender's  right 
of  access  to  the  courts. 

Conference  Action:  Accepted 

Commentary:  Group  participants  noted  that  adoption  of  this  standard  would  require 
no  change  in  existing  law  or  policy.  The  group  cited  the  following  provisions  of  the  Montana 
Constitution: 

ARTICLE  II 

Section  16.  The  Administration  of  Justice.  Courts  of  justice  shall  be  open  to  every 
person,  and  speedy  remedy  afforded  for  every  injury  of  person,  property,  or  character. 
No  person  shall  be  deprived  of  this  full  legal  redress  for  injury  incurred  in  employment 
for  which  another  person  may  be  liable  except  as  to  fellow  employees  and  his  immediate 
employer  who  hired  him  if  such  immediate  employer  provides  coverage  under  tlie 
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Workmen's  Compensation  Laws  of  tliis  state.  Right  and  justice  shall  be  administered 
without  sale,  denial,  or  delay. 

Section  28.  Rights  of  the  Convicted.  Laws  for  the  punishment  of  crime  shall  be  founded 
on  the  principles  of  prevention  and  reformation.  Full  rights  are  restored  by  termination 
of  state  supervision  for  any  offense  against  the  state. 

Section  15.  Rights  of  Persons  Not  Adults.  The  rights  of  persons  under  18  years  of 
age  shall  include,  but  not  be  limited  to,  all  the  fundamental  rights  of  this  article  unless 
specifically  precluded  by  laws  which  enhance  the  protection  of  such  persons. 

The  following  from  the  Montana  Criminal  Code  was  also  cited: 

95-2227.  Effect  of  conviction 

1 .  Conviction  of  any  offense  shall  not  deprive  the  offender  of  any  civil  or  constitutional 
rights  except  as  they  shall  be  specifically  enumerated  by  the  sentencing  judge 
as  necessary  conditions  of  die  sentence  directed  toward  the  objectives  of  rehabilita- 
tion and  the  protection  of  society. 

2.  No  person  shall  suffer  any  civil  or  constitutional  disability  not  specifically  included 
by  the  sentencing  judge  in  his  order  of  sentence. 

3.  When  a  person  has  been  deprived  of  any  of  his  civil  or  constitutional  rights  by 
reason  of  conviction  for  an  offense  and  his  sentence  has  expired  or  he  has  been 
pardoned,  he  shall  be  restored  to  all  civil  rights  and  full  citizenship,  the  same 
as  if  such  conviction  had  not  occurred. 

STANDARD  2.2  —  ACCESS  TO  LEGAL  SERVICES 

Each  correctional  agency  should  immediately  develop  and  implement  policies  and 
procedures  to  fulfill  the  right  of  offenders  to  have  access  to  legal  assistance,  through  counsel 
or  counsel  substitute,  with  problems  or  proceedings  relating  to  their  custody,  control,  manage- 
ment, or  legal  affairs  while  under  correctional  autliority.  Correctional  authorities  have  a 
responsibility  to  faciliate  access  to  such  assistance  and  to  assist  offenders  affirmatively  to 
pursuing  their  legal  rights.  Governmental  authority  in  general  has  a  responsibility  to  furnish 
adequate  attorney  representation  and,  where  appropriate,  lay  representation  to  meet  the 
needs  of  offenders  without  the  financial  resources  to  retain  such  assistance  privately. 

The  proceedings  or  matters  to  which  this  standard  applies  include  the  following: 

1.  Postconviction  proceedings  testing  the  legality  of  conviction  or  confinement. 

2.  Proceedings  challenging  conditions  or  treatment  under  confinement  or  other  correc- 
tional supervision. 

3.  Probation  revocation  and  parole  granting  and  revocation  proceedings. 

4.  Disciplinary  proceedings  in  a  correctional  facility'  that  impose  major  penalties  and 
deprivations. 

5.  Proceedings  or  consultation  in  connection  with  civil  legal  problems  relating  to 
debts,  marital  status,  property,  or  other  personal  affairs  of  the  offender. 

In  the  exercise  of  the  foregoing  rights: 

1.  Attorney  representation  should  be  required  for  all  proceedings  or  matters  related 
to  the  foregoing  items  1  to  3,  except  that  law  students,  if  approved  by  rule  of 
court  or  other  proper  authority,  may  provide  consultation,  advice,  and  initial  rep- 
resentation to  offenders  in  presentation  of  pro  se  post  conviction  petitions. 
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2.  In  all  proceedings  or  matters  described  herein,  counsel  substitutes  (law  students, 
correctional  staff,  inmate  paraprofessionals,  or  other  trained  paralegal  persons)  may 
be  used  to  provide  assistance  to  attorneys  of  record  or  supervising  attorneys. 

3.  Counsel  substitutes  may  provide  representation  in  proceedings  or  matters  described 
in  foregoing  items  4  and  5,  provided  the  counsel  substitute  has  been  oriented 
and  trained  by  qualified  attorneys  or  educational  institutions  and  receives  continuing 
supervision  from  qualified  attorneys. 

4.  Major  deprivations  or  penalties  should  include  loss  of  "good  time,"  assignment 
to  isolation  status,  transfer  to  another  institution ,  transfer  to  higher  security  or  custody 
status,  and  fine  or  forfeiture  of  inmate  earnings.  Such  proceedings  should  be  deemed 
to  include  administrative  classification  or  reclassification  actions  essentially  discipli- 
nary in  nature;  that  is,  in  response  to  specific  acts  of  misconduct  by  the  offender. 

5.  Assistance  from  other  inmates  should  be  prohibited  only  if  legal  counsel  is  reason- 
ably available  in  the  institution. 

6.  The  access  to  legal  services  provided  for  herein  should  apply  to  all  juveniles  under 
correctional  control. 

7.  Correctional  authorities  should  assist  inmates  in  making  confidential  contact  with 
attorneys  and  lay  counsel.  This  assistance  includes  visits  during  nonnal  institutional 
hours,  uncensored  correspondence,  telephone  communication,  and  special  conside- 
ration for  afterhour  visits  where  requested  on  the  basis  of  special  circumstances. 

Correctional  authorites  should: 

1.  Evaluate  their  staff  periodically  to  identify  persons  who  may  constitute  a  threat 
to  offenders  and  where  such  individuals  are  identified,  reassign  or  discharge  them. 

2.  Develop  institution  classification  procedures  that  will  identify  violence-prone  offen- 
ders and  where  such  offenders  are  identified,  insure  greater  supervision. 

3.  Implement  supervision  procedures  and  other  techniques  that  will  provide  a  reason- 
able measure  of  safety  for  offenders  from  the  attacks  of  other  offenders.  Technological 
devices  such  as  closed-circuit  television  should  not  be  relied  upon  for  such  purposes. 

Correctional  agencies  should  compensate  offenders  for  injuries  suffered  because  of 
the  intentional  or  negligent  acts  or  omissions  of  correctional  staff. 

Conference  Action:  Modified.  Inmates  should  exhaust  established  internal  grievance 
procedures  before  seeking  legal  assistance. 

Commentary:  The  group  questioned  the  efficiency  of  encouraging  inmates  to  seek 
counsel  in  disciplinaiy  proceeding.  Under  present  policy,  a  staff  member  acts  as  counsel 
for  the  inmate.  Legal  proceedings  in  each  disciplinary  case,  the  group  said,  would  create 
havoc  within  the  administration. 

The  matter  of  providing  counsel  substitutes  trained  by  qualified  attorneys  was  thought 
to  be  unworkable.  The  group  agreed  that  the  state  could  not  afford  to  institute  a  staff  training 
program  of  this  magnitude. 

The  group  modified  the  provisions  of  the  standard  dealing  with  solitary  confinement 
and  physical  necessities  to  avoid  setting  strict  limitations  which  would  not  be  applicable 
to  all  cases  or  to  all  institutions. 

The  provision  dealing  with  the  use  of  technological  devices  such  as  closed  circuit 
television  was  deleted  because  the  group  approved  the  use  of  such  devices  in  halls  and 
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security  areas.  The  use  of  televisions  in  cells  was  discouraged  although  the  group  saw  a 
possiblit\'  of  using  such  video  records  as  defense  in  law  suits.  An  example  of  a  suit  by 
survivors  of  an  offender  who  had  died  in  prison  was  offered. 

The  final  sentence  related  to  compensation  for  injuries  caused  by  the  corrections 
staff  was  deleted  as  the  group  believed  Civil  Rights  legislation  provides  adequate  protection 
for  the  offender. 

STANDARD  2.4  —  PROTECTION  AGAINST  PERSONAL  ABUSE 

Each  correctional  agency  should  establish  immediately  policies  and  procedures  to 
fulfill  the  right  of  offenders  to  be  free  from  personal  abuse  by  conectional  staff  or  other 
offenders.  The  following  should  be  prohibited: 

1.  Corporal  punishment. 

2.  The  use  of  physical  force  by  correctional  staff  except  as  necessary  for  self-defense, 
protection  of  another  person  from  imminent  physical  attack,  or  prevention  of  riot 
or  escape. 

3.  Solitary  or  segregated  confinement  as  a  disciplinary  or  punitive  measure  except 
as  a  last  resort  and  then  not  extending  beyond  10  days'  duration. 

4.  Any  deprivation  of  clothing,  bed  and  bedding,  light,  ventilation,  heat,  exercise, 
balanced  diet  or  hygienic  necessities. 

5.  Any  act  or  lack  of  care,  whedier  by  willful  act  or  neglect,  that  injures  or  significantly 
impairs  the  health  of  any  offender. 

6.  Infliction  of  mental  distress,  degradation,  or  humiliation. 

Conference  Action:  Modified  provisions  3  and  4  to  read,  "The  following  should  be 
prohibited: 

3.  Solitary  or  segregated  confinement  as  a  disciplinar\'  or  punitive  measure  except 
as  a  last  resort  and  dien  for  the  time  deemed  reasonably  necessary  to  correct  the 
infraction. 

4.  Any  deprivation  of  clothing,  bed  and  bedding,  light,  ventilation,  heat,  exercise,  bal- 
anced diet  or  hygienic  necessities  except  for  the  safety  of  the  prisoners  or  individuals 
involved  or  that  of  other  inmates  and  personnel. 

The  standard  was  further  modified  by  the  deletion  of  "Technological  devices  such 
as  closed  circuit  television  should  not  be  relied  upon  for  such  purposes." 

And  "Correctional  agencies  should  compensate  offenders  for  injuries  suffered  because 
of  the  intention  or  negligent  acts  of  ommission  of  correctional  staff." 

Commentary:  The  group  agreed  with  the  standard's  general  purpose  but  felt  that  the 
language  implied  "an  indictment  of  corrections  officers  in  general." 

STANDARD  2.5  —  HEALTHFUL  SURROUNDINGS 

Each  correctional  agency  should  immediately  examine  and  take  action  to  fulfill  the 
right  of  each  person  in  its  custody  to  a  healthful  place  in  which  to  li\e.  A  residential  facility 
not  meeting  the  requirements  set  forth  in  State  health  and  sanitation  laws  should  be  deemed 
a  nuisance  and  abated. 

The  facility  should  provide  each  inmate  with: 
1.  His  own  room  or  cell  of  adequate  size. 
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2.  Heat  or  cooling  as  appropriate  to  the  season  to  maintain  temperature  in  the  comfort 
range. 

3.  Natural  and  artificial  light. 

4.  Clean  and  decent  installations  for  the  maintenance  of  personal  cleanliness. 

5.  Recreational  opportunities  and  equipment.  When  climatic  conditions  permit,  recrea- 
tion or  exercise  in  the  open  air. 

Healthful  surroundings,  appropriate  to  the  purpose  of  die  area,  also  should  be  provided 
in  all  other  areas  of  the  facility.  Cleanliness  and  occupational  health  and  safety  rules  should 
be  complied  with. 

Independent  comprehensive  safety  and  sanitation  inspections  should  be  performed 
annually  by  qualified  personnel:  state  or  local  inspectors  of  food,  medical,  housing,  and 
industrial  safety  who  are  independent  of  the  correctional  agency.  Correctional  facilities  should 
be  subject  to  applicable  state  and  local  statutes  or  ordinances. 

Conference  Action:  Modified  to  read,  "Each  correctional  agency  should  immediately 
examine  and  take  action  to  provide  each  person  in  its  custody  a  safe  and  healthful  place 
in  which  to  live,  and  a  residential  facility  not  meeting  the  applicability  set  forth  in  State 
laws  should  be  deemed  a  nuisance  and  abated."  The  enumeration  of  specific  facilities  was 
deleted. 

Commentary:  Group  discussion  centered  on  the  issues  of  "right"  to  a  healthful  environ- 
ment and  cost  of  establishing  and  maintaining  adequate  correctional  facilities. 

The  group  maintained  that  this  standard  if  adopted  would  define  a  right  for  tlie  offender, 
that  of  a  clean  and  healdiful  residence,  not  enjoyed  by  the  general  population.  The  specific 
facilities  as  enumerated  in  the  standard  were  judged  to  be  "luxurious."  The  group  suggested 
that  a  more  realistic  evaluation  of  what  constituted  "healdiful  surroundings"  could  be  deter- 
mined b>'  the  courts  using  contemporaiy  communit>'  standards  as  a  measure.  Recreational 
facilities  were  judged  to  be  an  unnecessary  expense  for  temporary  facilities  such  as  city 
or  county  jails.  Low  average  populations  and  short-tenn  sentences,  the  group  concluded, 
make  recreational  facilities  an  unwarranted  luxury. 

The  group  concluded  that  90%  of  Montana's  community  institutions  provide  unaccept- 
able habitation  but  that  funds  to  renovate  or  rebuild  such  facilities  are  unavailable.  However, 
minimal  standards  for  county  jails  should  be  adopted  and  those  institi^itions  not  meeting 
the  standards  should  be  closed. 

The  group  concluded  that  this  standard  was  a  desirable  goal  of  Montana  corrections 
but  serious  economic  problems  must  be  solved  before  implementation  would  be  feasible. 

Reference  —  Revised  Code  of  Montana 

16-2801  (12466)  A  jail  must  be  built  in  each  county.  There  must  be  built  or  provided 
and  kept  in  good  repair  in  each  county  one  common  jail,  at  the  expense  of  the  county 
at  the  county  seat. 

16-2810.  (12474)  When  there  is  no  jail  in  the  count>',  or  when  the  jail  becomes  unfit 
or  unsafe  for  the  confinement  of  prisoners,  the  district  judge  may,  by  written  appoint- 
ment, filed  with  die  clerk,  designate  the  jail  of  a  contiguous  county  for  the  confinement 
of  the  prisoners  of  his  county,  or  any  of  them,  and  may  at  any  time  modify  or  annul 
the  appointment. 

16-2818.  (12482)  Sheriff  to  receive  all  persons  duly  committed  —  medical  expense. 
The  sheriff  must  receive  all  persons  committed  to  jail  by  competent  authority,  and 
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provide  them  with  necessary  food,  clothing,  and  bedding,  for  which  he  shall  be  allowed 
a  reasonable  compensation,  to  be  determined  by  the  board  of  county  commissioners, 
and,  except  as  in  the  opinion  of  the  sheriff  any  prisoner,  while  detained,  requires 
medication,  medical  services  or  hospitalization,  the  expense  of  the  same  shall  be  borne 
by  the  agency  or  authority  at  whose  instance  the  prisoner  is  detained  when  the  agency 
or  authority  is  not  the  county  wherein  the  prisoner  is  being  detained.  The  county 
attorney  shall  initiate  proceedings  to  collect  any  charges  arising  from  such  medical 
services  or  hospitalization  for  the  prisoner  involved  if  it  is  determined  the  prisoner 
is  financially  able  to  pay. 

16-2822.  (12486)  Authority  of  commissioners.  The  county  commissioners  have  the  care 
of  building,  inspecting,  and  repairing  the  jail,  and  must,  once  every  three  months, 
inquire  into  its  state,  as  respects  the  security  thereof,  and  the  treatment  and  condition 
of  prisoners,  and  must  take  all  necessary  precaution  against  escape,  sickness,  or  infection. 

69-4118.  Sanitary  inspections  of  schoolhouses,  churches,  jails  and  other  facilities  for 
assemblages  of  persons.  (1)  The  department  shall  make  sanitary  inspections  of 
schoolhouses,  churches,  theaters,  jails  and  other  buildings  or  facilities  where  persons 
assemble.  If  the  facility  is  found  unsanitary,  the  department  shall  direct  that  conditions 
be  corrected  within  a  reasonable  time.  If  the  unsanitary  conditions  are  not  corrected 
within  the  time  specified,  the  building  or  facility  is  a  public  nuisance. 
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Each  correctional  agency  should  immediately  develop  and  implement  policies  and 
procedures  governing  searches  and  seizures  to  insure  that  the  rights  of  persons  under  their 
authority  are  observed. 

1.  Unless  specifically  authorized  by  the  court  as  a  condition  of  release  persons  super- 
vised by  correctional  authorities  in  the  community  should  be  subject  to  the  same 
rules  governing  searches  and  seizures  that  are  applicable  to  the  general  public. 

2.  Correctional  agencies  operating  institutions  should  develop  and  present  to  the 
appropriate  judicial  authority  for  approval  a  plan  for  making  regular  administrative 
searches  of  facilities  and  persons  confined  in  correctional  institutions. 

a.    The  plan  should  provide  for: 

i.     Avoiding  undue  or  unnecessary  force,  embarrassment,  or  indignity  to  the 
individual. 

ii.     Using  nonintrusive  sensors  and  other  technological  advances  instead  of 
body  searches  wherever  feasible. 

iii.     Conducting  searches  no  more  frequently  than  reasonably  necessary'  to  con- 
trol contraband  in  the  institution  or  to  recover  missing  or  stolen  property. 

iv.     Respecting  an  inmate's  rights  in  property  owned  or  under  his  control,  as 
such  property  is  authorized  by  institutional  regulations. 

v.     Publication  of  the  plan. 

Any  search  for  a  specific  law  enforcement  purpose  or  one  not  otherwise  provided 
for  in  the  plan  should  be  conducted  in  accordance  with  specific  regulations  which  specify 
the  officers  authorized  to  order  and  conduct  such  a  search  and  the  manner  in  which  the 
search  is  to  be  conducted.  Only  top  management  officials  should  be  authorized  to  order 
such  searches. 


CORRECTIONS 

Conference  Action:  Rejected.  Search  policy  and  procedure  to  be  established  by  the 
institution  administration. 

Commentary:  The  discussion  group  unanimously  agreed  that  judicial  limitation  of 
the  rights  of  the  administration  to  search  inmates  and  their  property  would  constitute  a 
serious  threat  to  die  security  and  efficient  administration  of  a  correctional  institution. 

"When  a  person  sees  something  that  is  suspicious,  he  doesn't  have  time  to  run  to 
higher  authorities  and  say  'can  we  search  this  man'?  We  are  talking  about  a  convicted  felon 
who  has  demonstrated  irresponsibility  in  the  past,  and  if  this  thing  were  put  into  effect, 
the  end  result  would  be  serious  injury  to  inmates,  serious  injury  to  staff,  and  even  death.", 
Roger  Crist,  Montana  State  Prison  warden  commented. 

The  group  agreed  that  each  Montana  institution  conducts  searches  for  reasons  of  security 
rather  than  for  harassment.  They  agreed  that  internally  established  policies  and  procedures 
governing  search  should  be  printed  and  made  available  to  all  inmates  to  reduce  complaints 
concerning  searches. 

(For  further  discussion  see  Standard  2.11) 


STANDARD  2.9  —  REHABILITATION 

Each  correctional  agency  should  immediately  develop  and  implement  policies,  proce- 
dures, and  practices  to  fulfill  the  right  of  offenders  to  rehabilitation  programs.  A  rehabilitative 
purpose  is  or  ought  to  be  implicit  in  every  sentence  of  an  offender  except  when  the  judge 
imposes  sentence  solely  for  punishment  or  incapacitation.  A  correctional  authority  should 
have  the  affirmative  and  enforceable  duty  to  provide  programs  appropriate  to  the  purpose 
for  which  a  person  was  sentenced.  Where  such  programs  are  absent,  the  conectional  authority 
should  (1)  establish  or  provide  access  to  such  programs;  or  (2)  inform  the  sentencing  court 
of  its  inability  to  comply  with  the  purpose  tor  which  sentence  was  imposed.  To  further 
define  this  right  to  rehabilitative  services: 

1 .  The  correctional  authority  and  the  governmental  body  of  which  it  is  a  part  should 
give  first  priority  to  implementation  of  statutory  specifications  or  statements  of 
purpose  on  rehabilitative  services. 

2.  Each  correctional  agency  providing  parole,  probation,  or  other  community  supervi- 
sion, should  supplement  its  rehabilitative  services  by  referring  offenders  to  social 
services  and  activities  asailable  to  citizens  generally.  The  correctional  authority 
should,  in  planning  its  total  range  of  rehabilitative  programs,  establish  a  presumption 
in  favor  of  community-based  programs  to  the  maximum  extent  possible. 

3.  A  correctional  authority's  rehabilitation  program  should  include  a  mixture  of 
educational,  vocational,  counseling,  and  other  services  appropriate  to  offender 
needs.  Not  every  facility  need  offer  the  entire  range  of  programs,  except  that: 

a.  Every  system  should  provide  opportunities  for  basic  education  up  to  high  school 
equivalency,  on  a  basis  comparable  to  that  available  to  citizens  generally,  for 
offenders  capable  and  desirous  of  such  programs; 

b.  Every  system  should  have  a  selection  of  vocational  training  available  to  adult 
offenders;  and 

c.  A  work  program  involving  offender  labor  on  public  maintenance,  construction, 
or  other  project  should  not  be  considered  part  of  an  offender's  access  to  rehabilita- 
tive services  when  he  requests  (and  diagnostic  efforts  indicate  that  he  needs) 
educational,  counseling,  or  training  opportunities. 


CORRECTIONS 

4.  Correctional  authorities  regularly  should  advise  courts  and  sentencing  judges  of 
the  extent  and  availability  of  rehabilitative  services  and  programs  within  the  correc- 
tional system  to  permit  proper  sentencing  decision  and  realistic  evaluation  of  treat- 
ment alternatives. 

5.  Governmental  authorities  should  be  held  responsible  by  courts  for  meeting  the 
requirements  of  this  standard. 

6.  No  offender  should  be  required  or  coerced  to  participate  in  programs  of  rehabilitation 
or  treatment  nor  should  the  failure  or  refusal  to  participate  be  used  to  penalize 
an  inmate  in  any  way  in  the  institution. 

Conference  Action:  Modified  to  reflect  limited  availability  of  rehabilitation  programs. 

Suggested  form: 

"Each  correctional  agency  should  immediately  develop  and  implement  policies, 
procedures,  and  practices  to  fulfill  the  right  of  offenders  to  rehabilitation  programs. 
A  rehabilitative  puipose  ought  to  be  implicit  in  every  sentence  of  an  offender. 
A  conectional  authority  should  have  the  affinnative  and  enforceable  duty  to  place 
offenders  in  available  programs  which  best  effectuate  the  purpose  for  which  sentence 
was  imposed."  Delete  all  enumerated  rights. 

Commentary:  Although  the  group  agreed  that  rehabilitative  programs  offer  the  inmate 
the  best  chance  of  exiting  from  tlie  circular  corrections  system,  it  did  not  see  rehabilitation 
as  a  right  of  the  offender. 

Few  rehabilitative  programs  are  currently  available  in  Montana.  The  group  said  that 
correctional  authorities  ought  to  be  able  to  place  offenders  into  available  rehabilitative  pro- 
grams but  did  not  encourage  the  expansion  of  rehabilitation.  Some  thought  rehabilitation 
money  would  have  to  come  from  funds  allocated  for  more  worthwhile  projects. 

The  group  also  questioned  the  method  by  which  a  rehabilitative  purpose  could  be 
made  a  part  of  the  sentence.  Under  Montana  law,  juveniles  are  committed  to  institutional 
care  in  civil  proceedings  and  altering  an  adult's  sentence  could  be  considered  double  jeopardy . 
Participants  could  find  no  workable  mechanism  to  allow  judges  to  evaluate  the  rehabilitative 
needs  of  offenders. 

STANDARD  2.11  —  RULES  OF  CONDUCT 

Each  correctional  agency  should  immediately  promulgate  rules  of  conduct  for  offenders 
under  its  jurisdiction.  Such  rules  should: 

1.  Be  designed  to  effectuate  or  protect  an  important  interest  of  the  facility  or  program 
for  which  they  are  promulgated. 

2.  Be  the  least  drastic  means  of  achieving  that  interest. 

3.  Be  specific  enough  to  give  offenders  adequate  notice  of  what  is  expected  of  them. 

4.  Be  accompanied  by  a  statement  of  the  range  of  sanctions  that  can  be  imposed 
for  violations.  Such  sanctions  should  be  proportionate  to  the  gravity  of  the  rule 
and  the  severity  of  the  violation. 

5.  Be  promulgated  after  appropriate  consultation  with  offenders  and  other  interested 
parties  consistent  with  procedures  recommended  in  Standard  16.2,  Administrative 
Justice. 

Correctional  agencies  should  provide  offenders  under  their  jurisdiction  with  an  up- 
to-date  written  statement  of  rules  of  conduct  applicable  to  them. 


CORRECTIONS 

Correctional  agencies  in  promulgating  rules  of  conduct  should  not  attempt  generally 
to  duplicate  the  criminal  law.  Where  an  act  is  covered  by  administrative  rules  and  statutory 
law  the  following  standards  should  govern: 

1.  Acts  of  \iolence  or  other  serious  misconduct  should  be  prosecuted  criminally  and 
not  be  the  subject  of  administrative  sanction. 

2.  Where  the  State  intends  to  prosecute,  disciplinary  action  should  be  deferred. 

.3.  Where  the  State  prosecutes  and  the  offender  is  found  not  guilty,  the  correctional 
authority  should  not  take  further  punitive  action. 

Conference  Action:  Accepted. 

Commentary:  Group  participants  noted  the  current  lack  of  standard  rules  in  juvenile 
institutions  and  unanimously  agreed  that  written  rules  should  be  axailable  to  all  inmates 
of  all  institutions.  The  group  agreed  that  peer  evaluation  should  be  admitted  but  concluded 
that  the  administration  should  accept  final  responsibility  for  setting  and  promulgating  rules. 

STANDARD  2.12  —  DISCIPLINARY  PROCEDURES 

Each  correctional  agency  immediately  should  adopt,  consistent  with  Standard  16.2, 
disciplinary  procedures  for  each  tvpe  of  residential  facility'  it  operates  and  for  the  persons 
residing  therein. 

Minor  violations  of  rules  of  conduct  are  those  punishable  by  no  more  than  a  reprimand, 
or  loss  of  commissary,  entertainment,  or  recreation  privileges  for  not  more  than  24  hours. 
Rules  governing  minor  violations  should  provide: 

1.  Staff  may  impose  the  prescribed  minor  sanctions  after  infomiing  the  offender  of 
the  nature  of  his  misconduct  and  giving  him  an  opportunity  to  provide  an  explanation 
or  denial. 

2.  If  a  report  of  the  violation  is  placed  in  the  offender's  file,  the  offender  should 
be  so  notified. 

3.  The  offender  should  be  provided  with  the  opportunity'  to  request  a  review  by  an 
impartial  officer  or  board  of  the  appropriateness  of  the  staff  action. 

4.  Where  the  review  indicates  that  the  offender  did  not  commit  tlie  violation  or  the 
staffs  action  was  not  appropriate,  all  reference  to  the  incident  should  be  removed 
from  the  offender's  file. 

Major  violations  of  rules  of  conduct  are  those  punishable  by  sanctions  more  stringent 
than  those  for  minor  violations,  including  but  not  limited  to,  loss  of  good  time,  transfer 
to  segregation  or  solitary'  confinement,  transfer  to  a  higher  level  of  institutional  custody 
or  any  other  change  in  status  which  may  tend  to  affect  adversely  an  offender's  time  ot  release 
or  discharge. 

Rules  governing  major  violations  should  provide  for  the  following  prehearing  proce- 
dures: 

1 .  Someone  other  than  the  reporting  officer  should  conduct  a  complete  investigation 
into  the  tacts  ot  the  alleged  misconduct  to  detennine  if  there  is  probable  cause 
to  believe  the  offender  committed  a  violation.  If  probable  cause  exists,  a  hearing 
date  should  be  set. 

2.  The  offender  should  receive  a  copy  of  any  disciplinary  report  or  charges  of  the 
alleged  violation  and  notice  of  the  time  and  place  of  the  hearing. 


CORRECTIONS 

3.  The  offender,  if  he  desires,  should  receive  assistance  in  preparing  for  the  hearing 
from  a  member  ot  the  correctional  staff,  another  inmate,  or  other  authorized  person 
(including  legal  counsel  if  available). 

4.  No  sanction  for  the  alleged  violation  should  be  imposed  until  after  the  hearing 
except  that  the  offender  may  be  segregated  from  the  rest  of  the  population  if  the 
head  of  the  institution  finds  that  he  constitutes  a  threat  to  other  inmates,  staff 
members,  or  himself. 

Rules  governing  major  violations  should  provide  for  a  hearing  on  the  alleged  violation 
which  should  be  conducted  as  follows: 

1.  The  hearing  should  be  held  as  quickly  as  possible  generally  not  more  than  72 
hours  after  the  charges  are  made. 

2.  The  hearing  should  be  before  an  impartial  officer  or  board. 

3.  The  offender  should  be  allowed  to  present  evidence  or  witnesses  on  his  behalf. 

4.  The  offender  should  be  allowed  to  confront  and  cross-e.xamine  the  witnesses  against 
him. 

5.  The  offender  may  be  allowed  to  select  someone,  including  legal  counsel,  to  assist 
him  at  the  hearing. 

6.  The  hearing  officer  or  board  should  be  required  to  find  substantial  evidence  of 
guilt  before  imposing  a  sanction. 

7.  The  hearing  officer  or  board  should  be  required  to  render  its  decision  in  writing 
setting  forth  its  findings  as  to  controverted  facts,  its  conclusion,  and  the  sanction 
imposed.  If  the  decision  finds  that  the  offender  did  not  commit  the  violation,  all 
reference  to  the  charge  should  be  removed  from  the  offender's  file. 

Rules  governing  major  violations  should  provide  for  internal  review  of  the  hearing 
officer's  or  board's  decision.  Such  review  should  be  automatic.  The  reviewing  authority 
should  be  authorized  to  accept  the  decision,  order  further  proceedings,  or  reduce  the  sanction 
imposed. 

Conference  Action:  Modified  to  allow  greater  flexibilit>'  in  disciplinary  action,  eliminate 
right  of  appeal  in  minor  cases  and  an  independent  investigation  of  facts  in  major  cases.. 
Group  did  not  approve  of  purging  of  records. 

Modified  to  read: 

Each  correctional  agency  immediately  should  adopt,  consistent  with  Standard  16.2, 
disciplinary  procedures  for  each  type  of  residential  faeilib.'  it  operates  and  for  the  persons 
residing  therein. 

Minor  violations  of  rules  of  conduct  are  those  punishable  by  no  more  than  a  reprimand, 
or  loss  of  commissaiy,  entertainment,  or  recreation  privileges  for  not  more  than  24  liours. 
Rules  governing  minor  violations  should  provide: 

I.  Staff  may  impose  a  reasonable  minor  sanction  after  infoniiing  the  offender  of  the 
nature  of  his  misconduct  and  giving  him  an  opportunit>'  to  provide  an  explanation 
or  denial. 

Delete  two,  three,  and  four. 

Concerning  inmates  of  die  Montana  State  Prison  major  xiolations  of  rules  of  conduct 
are  those  punishable  by  sanctions  more  stringent  than  those  for  minor  violations,  including 


^ 


CORRECTIONS 

but  not  limited  to,  loss  of  good  time,  transfer  to  segregation  or  solitar\'  confinement,  transfer 
to  a  higher  level  of  institutional  custody  or  any  other  change  in  status  which  may  lend 
to  affect  ad\ersel\-  an  offender's  time  of  release  of  discharge. 

Rules  go\eming  major  violations  should  provide  for  the  following  prehearing  proce- 
dures: 

1.  Delete 

2.  The  offender  should  receive  a  copy  of  any  disciplinary'  report  or  charges  of  the 
alleged  violation  and  notice  of  the  time  and  place  of  the  hearing. 

3.  The  offender,  if  he  desires,  should  receive  assistance  in  preparing  for  the  hearing 
from  a  member  of  the  correctional  staff,  another  inmate,  or  other  audiorized  person 
(including  legal  counsel  if  available). 

4.  No  sanction  for  the  alleged  violation  should  be  imposed  until  after  the  hearing 
except  that  the  offender  may  be  segregated  from  the  rest  of  the  population  if  the 
head  of  the  institution  finds  diat  he  constitutes  a  threat  to  other  inmates,  staff 
members,  or  himself. 

Rules  governing  major  violations  in  the  Montana  State  Prison  should  provide  for  a 
hearing  on  the  alleged  violation  which  should  be  conducted  as  follows: 

1.  The  hearing  should  be  held  as  quickly  as  possible. 

2.  The  hearing  should  be  before  an  impartial  officer  or  board. 

3.  The  offender  should  be  allowed  to  present  evidence  or  witnesses  on  his  behalf. 

4.  The  offender  should  be  allowed  to  confront  and  cross-examine  the  witness  against 
.  him. 

5.  The  offender  may  be  allowed  to  have  legal  counsel,  to  assist  him  at  the  hearing. 

6.  The  hearing  officer  or  board  should  be  required  to  find  substantial  evidence  of 
guilt  before  imposing  a  sanction. 

7.  The  hearing  officer  or  board  should  be  required  to  render  its  decision  in  writing 
setting  forth  its  findings  as  to  controverted  facts,  the  findings  shall  be  so  noted 
in  the  offender's  file. 

Rules  governing  major  violations  should  provide  for  internal  review  of  the  hearing 
officer's  or  board's  decision.  Such  review  should  be  automatic.  The  reviewing  authority' 
should  be  authorized  to  accept  the  decision,  order  further  proceedings  or  reduce  the  sanction 
imposed. 

Commentary:  Group  participants  agreed  that  the  offender's  records  may  be  used  to 
absolve  guilt  as  well  as  to  incriminate  and  suggested  that  a  provision  authorizing  confidential- 
ity' of  records  be  substituted  for  provision  No.  4. 


STANDARD  2.13  —  PROCEDURES  FOR  NONDISCIPLINARY  OF  STATUS 

Each  correctional  agency  should  immediately  promulgate  written  rules  and  regulations 
to  prescribe  the  procedures  for  detennining  and  changing  offender  status,  including  classifica- 
tion, transfers,  and  major  changes  or  decisions  on  participation  in  treatment,  education,  and 
work  programs  within  the  same  facility. 


CORRECTIONS 

1.  The  regulations  should:  ♦■ 

a.  Specify  criteria  for  the  several  classifications  to  which  offenders  may  be  assigned 
and  the  privileges  and  duties  of  persons  in  each  class. 

b.  Specify  frequency  of  status  reviews  or  the  nature  of  events  that  prompt  such 
reviews. 

c.  Be  made  available  to  offenders  who  may  be  affected  by  them. 

d.  Provide  for  notice  to  the  offender  when  his  status  is  being  reviewed. 

e.  Provide  for  participation  of  the  offender  in  decision  affecting  his  program. 

2.  The  offender  should  be  permitted  to  make  his  views  known  regarding  the  classifica- 
tion, ti-ansfer,  or  program  decision  under  consideration.  The  offender  should  have 
an  opportunity  to  oppose  or  support  proposed  changes  in  status  or  to  initiate  a 
review  of  his  status. 

3.  Where  reviews  involving  substantially  adverse  changes  in  degree,  type,  location, 
or  level  of  custody  are  conducted,  an  administrative  hearing  should  be  held,  involv- 
ing notice  to  the  offender,  an  opportunity  to  be  heard,  and  a  written  report  by 
the  correctional  authority  communicating  the  final  outcome  of  the  review.  Where 
such  actions,  particularly  transfers,  must  be  made  on  an  emergency  basis,  this  proce- 
dure should  be  followed  subsequent  to  the  action.  In  the  case  of  transfers  between 
correctional  and  mental  institutions,  whether  or  not  maintained  by  the  correctional 
authority,  such  procedures  should  include  specified  procedural  safeguards  available 
for  new  or  initial  commitments  to  the  general  population  of  such  institutions. 

4.  Proceedings  for  nondisciplinary  changes  of  status  should  not  be  used  to  impose 
disciplinary  sanctions  or  otherwise  punish  offenders  for  violations  of  rules  of  conduct 
or  other  misbehavior. 

Conference  Action:  Accepted. 

Commentary:  Although  Standard  2.13  applies  to  interinstitutional  changes  of  status, 
group  participants  suggested  legislative  action  along  similar  lines  to  pemiit  courts  to  make 
all  commitments  to  the  Department  of  Institutions.  The  Department  could  then  assign 
individuals  to  a  particular  institution  or  rehabilitative  program. 


STANDARD  2.14  —  GRIEVANCE  PROCEDURE 

Each  correctional  agency  immediately  should  develop  and  implement  a  grievance 
procedure.  The  procedure  should  have  the  following  elements: 

1 .  Each  person  being  supervised  by  the  correctional  authority  should  be  able  to  report 
a  grievance. 

2.  The  grievance  should  be  transmitted  without  alteration,  interference,  or  delay  to 
the  person  or  entity  responsible  for  receiving  and  investigating  grievances. 

a.  Such  person  or  entity  preferably  should  be  independent  of  the  correctional 
authoritA'.  It  should  not,  in  any  case,  be  concerned  with  the  day-to-day  administra- 
tion of  the  corrections  function  that  is  die  subject  of  the  grievance. 

b.    The  person  reporting  the  grievance  should  not  be  subject  to  any  adverse  action 
as  a  result  of  filing  the  report. 


CORRECTIONS 

3.  Promptly  after  receipt,  each  grievance  not  patently  frivolous  should  be  investigated. 
A  written  report  should  be  prepared  for  the  eonectional  authority  and  the  complain- 
ing person.  The  report  should  set  forth  the  findings  of  the  investigation  and  the 
recommendations  of  the  person  or  entity  responsible  for  making  the  investigation. 

4.  The  correctional  authority  should  respond  to  each  such  report,  indicating  what 
disposition  will  be  made  of  the  recommendations  received. 

Conference  Action:  Modified  to  read:  Each  correctional  agenc\'  immediately  should 
develop  and  implement  a  grievance  procedure.  The  procedure  whould  have  the  following 
elements: 

1.  Inmates  should  be  informed  that  they  can  file  a  grievance  with  any  staff  member 
of  the  institution  or  through  sealed  letter  with  the  Department  of  Institutions.  If 
warranted,  an  investigation  will  be  made  b\'  an  unin\  olved  staff  member  or  by 
the  Deputy  Director  of  the  Department  of  Institutions. 

2.  A  record  should  be  kept  of  all  written  grievances  and  the  action  taken. 

Commentary:  Group  discussion  focused  on  grievance  procedures  at  Montana  State 
Prison.  Since  April,  1973  inmates  ha\e  been  allowed  to  send  sealed  letters  to  state  authorities 
outside  the  prison.  Sealed  letters  to  the  Warden  and  other  internal  management  personnel 
ha\e  traditionally  been  allowed.  In  effect  an  inmate  can  lodge  a  grievance  at  an\-  time  by 
\\  riting  a  sealed  letter  to  the  next  highest  authority',  the  warden  explained. 

Two  questions  arose  concerning  sub-standard  2a  requiring  an  in\estigation  of  grie- 
\  ances  by  personnel  not  directh'  responsible  to  the  institution  administration.  The  first  was 
economic.  Funding  for  such  a  position  is  not  presently  available  and  the  caseload  of  grievances 
cannot  be  anticipated  as  being  high  enough  to  warrant  employment  for  a  full-time  investigator. 

The  group  agreed  in  principle,  howe\er,  that  having  an  independent  grievance  inves- 
tigator would  "take  the  heat  off  the  administration.  However,  establishing  procedures  for 
investigation  of  grievances  by  an  outside  investigator  would  be  difficult.  It  would  either 
imdennine  the  authority"  of  the  administration  if  broad-range  powers  were  associated  with 
the  office  or,  of  necessity-  be  a  limited  in\estigation.  The  group  concluded  that  in\estigation 
within  the  Department  of  Institutions  but  outside  of  the  institution  was  the  most  workable 
method. 


ST.\NDARD  2.15  —  FREE  EXPRESSION  .4ND  ASSOCIATION 

Each  correctional  agency  should  immediately  develop  policies  and  procedures  to  assure 
that  individual  offfenders  are  able  to  exercise  their  constitutional  right  of  free  expression 
and  association  to  the  same  extent  and  subject  to  the  same  limitations  as  the  public-at-large. 
Regulations  limiting  an  offender's  right  of  expression  and  association  should  be  justified 
by  a  compelling  state  interest  requiring  such  limitation.  Where  such  justification  exists, 
the  agency  should  adopt  regulations  which  effectuate  the  state  interest  with  as  little  interfer- 
ence with  an  offender's  rights  as  possible. 

Rights  of  expression  and  association  are  involved  in  the  following  contexts: 

!.  Exercise  of  free  speech. 

2.  Exercise  of  religious  beliefs  and  practices. 

3.  Sending  or  receipt  of  mail.  (See  Standard  2.17). 

4.  Visitations.  (See  Standard  2.17). 
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5.  Access  to  the  public  through  the  media.  (See  Standard  2.17). 

6.  Engaging  in  peaceful  assemblies. 

7.  Belonging  to  and  participating  in  organizations. 

8.  Preserving  identity  through  distinguishing  clothing,  hairstyles,  and  other  charac- 
teristics related  to  physical  appearance. 

Justification  for  limiting  an  offender's  right  of  expression  or  association  would  include 
regulations  necessary  to  maintain  order,  or  to  protect  other  offenders,  correctional  staff,  or 
other  persons  from  violence,  or  the  clear  threat  of  violence.  The  existence  of  a  justification 
for  limiting  an  offender's  rights  should  be  determined  in  light  of  all  the  circumstances  includ- 
ing the  nature  of  the  correctional  program  or  institution  to  which  he  is  assigned. 

Ordinarily,  the  following  factors  would  not  constitute  sufficient  justification  for  an 
interference  with  an  offender's  rights  unless  present  in  a  situation  which  constituted  a  clear 
threat  to  personal  or  institutional  security. 

1.  Protection  of  the  correctional  agency  or  its  staff  from  criticism,  whether  or  not 
justified. 

2.  Protection  of  other  offenders  from  unpopular  ideas. 

■3.  Protection  of  offenders  from  views  correctional  officials  deem  not  conducive  to 
rehabilitation  or  other  correctional  treatment. 

4.  Administrative  inconvenience. 

5.  Administrative  cost  except  where  unreasonable  and  disproportionate  to  that 
expended  on  other  offenders  for  similar  purposes. 

Correctional  authorities  should  encourage  and  facilitate  the  exercise  of  the  right  of 
expression  and  association  by  providing  appropriate  opportunities  and  facilities. 

Conference  Action:  Accepted  with  Provision  8  modified  to  provide  continued  use 
of  uniforms. 

Commentary:  The  group  cited  95-2227  of  the  revised  penal  code. 

1.  Conviction  of  any  offense  shall  not  deprive  the  offender  of  any  civil  or  constitutional 
rights  except  as  they  shall  be  specifically  enumerated  by  the  sentencing  judge 
as  necessary  conditions  of  the  sentence  directed  toward  the  objectives  of  rehabilita- 
tion and  the  protection  of  society. 

2.  No  person  shall  suffer  any  civil  or  constitutional  disability  not  specifically  i.icluded 
by  the  sentencing  judge  in  his  order  of  sentence. 

3.  When  a  person  has  been  deprived  of  any  of  his  civil  or  constitutional  rights  by 
reason  of  conviction  for  an  offense  and  his  sentence  has  expired  or  he  has  been 
pardoned,  he  shall  be  restored  to  all  civil  rights  and  full  citizenship,  the  same 
as  if  such  conviction  had  not  occurred. 

Provision  8  was  discussed  by  the  group  as  to  whether  "preserving  identity"  meant 
the  identity  of  the  individual  by  choice  of  clothes  or  identity  as  an  inmate.  The  group  favored 
the  continued  use  of  uniforms  as  administratively  expedient  and  a  positive  means  of  identifi- 
cation in  case  of  attempted  escape. 
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STANDARD  2.16  —  EXERCISE  OF  RELIGIOUS  BELIEFS  AND  PRACTICES 

Each  correctional  agency  should  develop  and  implement  policies  and  procedures  that 
will  fulfill  the  right  of  offenders  to  exercise  their  own  religious  beliefs.  These  policies  and 
procedures  should  allow  and  facilitate  the  practice  of  these  beliefs  to  the  maximum  extent 
possible,  within  reason,  consistent  with  Standard  2.15,  and  reflect  the  responsibility  of  the 
correctional  agency  to: 

1.  Provide  access  to  appropriate  facilities  for  worship  or  meditation. 

2.  Enable  offenders  to  adhere  to  the  dietaiy  laws  of  their  faith. 

3.  Arrange  the  institution's  schedule  to  the  extent  reasonably  possible,  so  that  inmates 
may  worship  or  meditate  at  the  time  prescribed  by  their  laith. 

4.  Allow  access  to  clergymen  or  spiritual  advisers  of  all  faiths  represented  in  the 
institution's  population. 

.5.  Pennit  receipt  of  an\'  religious  literature  and  publications  that  can  be  transmitted 
legally  through  the  United  States  mail. 

6.  Allow  religious  medals  and  other  symbols  that  are  not  unduly  obtrusive. 

Each  correctional  agency  should  gi\e  equal  status  and  protection  to  all  religions  whether 
traditional  or  unorthodox.  In  detemiining  whether  practices  are  religiously  motivated  the 
following  factors  among  others  should  be  considered  as  supporting  a  religious  foundation 
for  the  practice  in  question: 

1.  Whether  there  is  substantial  literature  supporting  the  practice  as  related  to  religious 
principle. 

2.  Whether  there  is  a  fonnal,  organized  worship  of  shared  belief  by  a  recognizable 
and  cohesive  group  supporting  the  practice. 

3.  Whether  there  is  a  loose  and  informal  association  of  persons  who  share  common 
ethical,  moral,  or  intellectual  views  supporting  the  practice. 

4.  Whether  the  belief  is  deeply  and  sincerely  held  by  the  offender. 

The  following  factors  should  not  be  considered  as  indicating  a  lack  of  religious  support 
for  the  practice  in  question: 

L  The  belief  is  held  by  a  small  number  of  individuals. 

2.  The  belief  is  of  recent  origin. 

.3.  The  belief  is  not  based  on  the  concept  of  a  Supreme  Being  or  its  equivalent. 

4.  The  belief  is  unpopular  or  controversial. 

In  determining  whether  practices  are  religiously  motivated,  the  correctional  agency 
should  allow  the  offender  to  present  evidence  of  religious  foundations  to  the  official  making 
the  detennination. 

The  correctional  agency  should  not  proselytize  persons  under  its  supervision  or  pemiit 
others  to  do  so  without  the  consent  of  the  person  concerned.  Reasonable  opportxmity  and 
access  should  be  provided  to  offenders  requesting  information  about  the  activities  of  any 
religion  with  which  they  may  not  be  actively  affiliated. 

In  making  judgments  regarding  the  adjustment  or  rehabilitation  of  an  offender,  the 
correctional  agency  may  consider  the  attitudes  and  perceptions  of  the  offender  but  should 
not: 
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1.  Consider,  in  any  manner  prejudicial  to  determinations  of  offender  release  or  status, 
whether  or  not  such  beliefs  are  religiously  motivated. 

2.  Impose,  as  a  condition  of  confinement,  parole,  probation,  or  release,  adherence 
to  the  active  practice  of  any  religion  or  religious  belief. 

Conference  Action:  Modified  sub-standard  6  to  read,  "Allow  religious  medals  and 
other  symbols  that  are  not  unduly  dangerous." 

Commentary:  The  group  questioned  the  feasibility  of  allowing  minor  sects  to  follow 
unorthodox  dietaiy  or  religious  practices.  Particularly  mentioned  was  the  use  of  peyote, 
a  hallucinatory  dmg,  by  an  Indian  religious  sect.  The  group  approved  the  standard  with 
a  "wait  and  see"  attitude  towards  possible  problems. 


STANDARD  2.17  —  ACCESS  TO  THE  PUBLIC 

Each  correctional  agency  should  immediately  develop  and  implement  policies  and 
procedures  to  fulfill  the  right  of  offenders  to  communicate  with  the  public.  Correctional  regula- 
tions limiting  such  communication  should  be  consistent  with  Standard  2.15.  Questions  of 
rights  of  access  to  the  public  arise  primarily  in  the  context  of  regulations  affecting  mail, 
personal  visitation,  and  the  communications  media. 

Mail.  Offenders  should  have  the  right  to  communicate  or  correspond  with  persons 
or  organizations  and  to  send  and  receive  letters,  packages,  books,  periodicals,  and  any  other 
material  that  can  be  lawfully  mailed.  The  following  additional  guidelines  should  apply: 

1.  Correctional  authorities  should  not  limit  the  volume  of  mail  to  or  from  a  person 
under  supervision. 

2.  Correctional  authorities  should  have  the  right  to  inspect  incoming  and  outgoing 
mail,  but  neither  incoming  nor  outgoing  mail  should  be  read  or  censored.  Cash, 
checks,  or  money  orders  should  be  removed  from  incoming  mail  and  credited  to 
offenders'  accounts.  If  contraband  is  discovered  in  either  incoming  or  outgoing 
mail,  it  may  be  removed.  Only  illegal  items  and  items  which  threaten  the  security 
of  the  institution  should  be  considered  contraband. 

3.  Offenders  should  receive  a  reasonable  postage  allowance  to  maintain  community 
ties. 

Visitation.  Offenders  should  have  the  right  to  communicate  in  person  with  individuals 
of  their  own  choosing.  The  following  additional  guidelines  should  apply: 

1.  Correctional  authorities  should  not  limit  the  number  of  visitors  an  offender  may 
receive  or  die  length  of  such  visits  except  in  accordance  with  regular  institutional 
schedules  and  requirements. 

2.  Correctional  authorities  should  facilitate  and  promote  \isitation  of  offenders  by 
the  following  acts: 

a.  Providing  transportation  for  visitors  from  terminal  points  of  public  transportation. 
In  some  instances,  the  correctional  agency  may  wish  to  pay  the  entire  transporta- 
tion costs  of  family  members  where  the  offender  and  the  family  are  indigent. 

b.  Providing  appropriate  rooms  for  visitation  that  allow  ease  and  informality  of 
communication  in  a  natmal  environment  as  free  from  institutional  or  custodial 
attributes  as  possible. 
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c.    Making  provisions  for  family  visits  in  private  surroundings  conducive  to  main- 
taining and  strengthening  family  ties. 

3.  The  correctional  agency  may  supervise  the  visiting  area  in  an  unobtrusive  manner 
but  should  not  eavesdrop  on  conversations  or  otherwise  interfere  with  the  participants' 
privacy. 

Media.  Except  in  emergencies  such  as  institutional  disorder,  offenders  should  be 
allowed  to  present  their  views  to  the  public  through  the  communications  media.  Correctional 
authorities  should  encourage  and  facilitate  the  flow  of  infonnation  between  the  media  and 
offenders  by  authorizing  offenders,  among  other  things,  to: 

1.  Grant  confidential  and  uncensored  interviews  to  representatives  of  the  media.  Such 
interviews  should  be  scheduled  not  to  disrupt  regular  institutional  schedules  unduly 
unless  during  a  newsworthy  event. 

2.  Send  uncensored  letters  and  other  communication  to  the  media. 

3.  Publish  articles  or  books  on  any  subject. 

4.  Display  and  sell  original  creative  works. 

As  used  in  this  standard,  the  term  "media"  encompasses  any  printed  or  electronic 
means  of  conveying  infonnation  to  the  public  including  but  not  limited  to  newspapers, 
magazines,  books,  or  other  publications  regardless  ot  the  size  or  nature  of  their  circulation 
and  licensed  radio  and  television  broadcasters.  Representatives  of  the  media  should  be 
allowed  access  to  all  correctional  facilities  for  reporting  items  to  public  interest  consistent 
with  the  preservation  of  offenders'  privacy. 

Offenders  should  be  entitled  to  receive  any  lawful  publication,  or  radio  and  television 
broadcast. 

Conference  Action:  Modified  to  change  emphasis  from  prisoners'  rights  to  security 
and  orderly  administration  of  the  institution.  Changes  suggested  by  the  group  are: 

Each  correctional  agency  should  immediately  develop  and  implement  policies  and 
procedures  to  fulfill  the  right  of  offenders  to  communicate  with  the  public.  Correctional 
regulations  limiting  such  communication  should  be  consistent  with  Standard  2.15.  Questions 
of  rights  of  access  to  the  public  arise  primarily  in  the  context  of  regulations  affecting  mail, 
personal  visitation,  and  the  communications  media. 

Mail.  Offenders  should  have  the  right  to  communicate  or  correspond  with  persons 
or  organizations  and  to  send  and  receive  letters,  packages,  books,  periodicals,  and  any  other 
material  that  can  be  lawfully  mailed.  The  following  additional  guidelines  should  apply: 

1.  Correctional  authorities  should  not  limit  the  volume  of  mail  to  or  from  a  person 
under  supervision. 

2.  Correctional  authorities  should  have  the  right  to  inspect  incoming  or  outgoing  mail, 
but  neither  incoming  nor  outgoing  mail  should  be  read  or  censored.  Cash,  checks, 
or  money  orders  should  be  removed  from  incoming  mail  and  credited  to  offenders' 
accounts.  If  contraband  is  discovered  in  either  incoming  or  outgoing  mail,  it  may 
be  removed.  Only  illegal  items  and  items  which  threaten  the  security  of  the  institu- 
tion should  be  considered  contraband. 

3.  Offenders  should  receive  a  reasonable  postage  allowance  to  maintain  communit>- 
ties. 

The  foregoing  rules,  however,  shall  not  permit  the  prisoner  to  receive  unlawful  materi- 
als, engage  in  unlawful  activities,  or  to  receive  materials  or  participate  in  any  activity 
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which  involves  a  clear  and  present  danger  of  inciting  or  producing  imminent  lawless  action 
or  would  present  a  clear  and  present  danger  of  breach  of  the  security,  discipline,  or  orderly 
adtninistration  of  the  institution.  "(P.  36  <b-  38  of  Constitutional  Rights  of  Prisoners)" 

Visitation.  Offenders  should  have  the  right  to  communicate  in  person  with  individuals 
of  their  own  choosing.  The  following  additional  guidelines  should  apply: 

1.  Correctional  authorities  should  not  limit  the  number  of  visitors  an  offender  may 
receive  or  the  length  of  such  visits  except  in  accordance  with  regular  institutional 
schedules  and  requirements. 

2.  Correctional  authorities  should  facilitate  and  promote  visitation  of  offenders  subject 
to  reasonable  security  precautions,  the  agency  shall  provide  appropriate  facilities 
for  visitations  and  encourage  the  fostering  and  strengthening  of  family  ties. 

a.  delete 

b.  delete 

c.  delete 

3.  The  correctional  agency  may  supervise  the  visiting  area  in  an  unobtrusive  manner 
but  should  not  eavesdrop  on  conversations  or  otherwise  interfere  with  the  partici- 
pants' privacy. 

Media.  Except  in  emergencies  such  as  institutional  disorders,  offenders  should  be 
allowed  to  present  their  views  to  the  public  through  the  communications  media.  Correctional 
authorities  should  encourage  and  facilitate  the  flow  of  information  between  the  media  and 
offenders  by  authorizing  offenders,  among  other  things,  to: 

1.  Delete 

2.  Delete 

3.  Publish  articles  or  books  on  any  subject. 

4.  Display  and  sell  original  creative  works. 

As  used  in  this  standard,  the  term  "media"  encompasses  any  printed  or  electronic 
means  of  conveying  infomiation  to  the  public  including  but  not  limited  to  newspapers, 
magazines,  books,  or  other  publications  regardless  of  the  size  or  nature  of  their  circulation 
and  licensed  radio  and  television  broadcasters.  Representatives  of  the  media  should  be 
allowed  access  to  all  correctional  facilities  for  reporting  items  to  public  interest  consistent 
with  the  preservation  of  offenders'  privacy. 

Offenders  should  be  entitled  to  receive  any  lawful  publication,  or  radio  and  television 
broadcast. 

Commentary:  Group  participants  placed  a  higher  priority  on  the  securitv'  and  orderly 
administration  of  the  institution  than  on  open  communication  between  inmates  and  the  public. 

The  group  was  evenly  split  on  the  principle  of  providing  transportation  for  visitors 
(sub-standard  2a).  The  provision  was  thought  to  be  an  area  adequately  handled  by  \olunteers 
and  an  unnecessary'  expense  to  the  institution. 


STANDARD  2.18  —  REMEDIES  FOR  VIOLATION  OF  AN  OFFENDER'S  RIGHTS 

Each  correctional  agency  immediately  should  adopt  policies  and  procedures,  and  where 
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applicable,  should  seek  legislation,  to  insure  proper  redress  where  an  offender's  rights,  as 
enumerated  in  this  chapter,  are  abridged. 

1.  Administrative  remedies,  not  requiring  the  intervention  of  a  court,  should  include 
at  least  the  following: 

a.  Procedures  allowing  an  offender  to  seek  redress  where  he  believes  his  rights 
have  been  or  are  about  to  be  violated.  Such  procedures  should  be  consistent 
with  Standard  2.14,  Grievance  Procedure. 

b.  Policies  of  inspection  and  supei"vision  to  assure  periodic  evaluation  of  institu- 
tional conditions  and  staff  practices  that  may  affect  offenders'  rights. 

c.  Policies  which: 

i.    Assure  wide  distribution  and  understanding  of  the  rights  of  offenders  among 
both  offenders  and  correctional  staff. 

ii.  Provide  that  the  intentional  or  persistent  violation  of  an  offender's  right 
is  justification  tor  removal  from  office  or  employment  of  any  correctional 
worker. 

ii.    Authorize  the  payment  of  claims  to  offenders  as  compensation  for  injury 
caused  by  a  violation  of  any  right. 

2.  Judicial  remedies  for  violation  of  rights  should  include  at  least  the  following: 

a.  Authority  for  an  injunction  either  prohibiting  a  practice  violative  of  an  offender's 
rights  or  requiring  affinnative  action  on  the  part  of  governmental  officials  to 
assure  compliance  with  offenders'  rights. 

b.  Authority  for  an  award  of  damages  against  either  the  correctional  agency  or, 
in  appropriate  circumstances,  the  staff  member  involved  to  compensate  the 
offender  for  injury  caused  by  a  violation  of  his  rights. 

c.  Authority  for  the  court  to  exercise  continuous  supervision  of  a  correctional  facility 
or  program  including  the  power  to  appoint  a  special  master  responsible  to  the 
court  to  oversee  implementation  of  offenders'  rights. 

d.  Authorit>'  for  the  court  to  prohibit  further  commitments  to  an  institution  or 
program. 

e.  Authority'  for  the  court  to  shut  down  an  institution  or  program  and  require  either 
the  transfer  or  release  of  confined  or  supervised  offenders. 

i.     Criminal  penalties  for  intentional  violations  of  an  offender's  rights. 

Conference  Action:  Rejected. 

Commentary:  The  group  cited  Article  12,  Section  III  of  the  Montana  Constitution; 
and  R.C.M.  95-2227  as  being  sufficient  protection  for  offenders. 


Article  XII  Departments  and  Institutions 

Section  3.  Institutions  and  Assistance. 

(1)  The  state  shall  establish  and  support  institutions  and  facilities  as  the  public  good 
may  require,  including  homes  which  may  be  necessary  and  desirable  for  the  care 
of  veterans. 
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(2)  Persons  committed  to  any  such  institution  shall  retain  all  rights  except  those  neces- 
sarily suspended  as  a  condition  of  commitment.  Suspended  rights  are  restored 
upon  termination  of  the  state's  responsibility. 

(3)  The  legislature  shall  provide  such  economic  assistance  and  social  and  rehabilitative 
services  as  may  be  necessary  for  those  inhabitants  who,  by  reason  of  age,  infirmities, 
or  misfortune  may  have  need  for  the  aid  of  society. 

R.C.M.  95-2227.  Effect  of  Conviction. 

(1)  Conviction  of  any  offense  shall  not  deprive  the  offenderof  any  civil  or  constitutional 
rights  except  as  they  shall  be  specifically  enumerated  by  the  sentencing  judge 
as  necessary  conditions  of  the  sentence  directed  toward  the  objectives  of  rehabilita- 
tion and  the  protection  of  society. 

(2)  No  person  shall  suffer  any  civil  or  constitutional  disability  not  specifically  included 
by  the  sentencing  judge  in  his  order  of  sentence. 

(3)  When  a  person  has  been  deprived  of  any  of  his  civil  or  constitutional  rights  by 
reason  of  conviction  for  an  offense  and  his  sentence  has  expired  or  he  has  been 
pardoned,  he  shall  be  restored  to  all  civil  rights  and  full  citizenship,  the  same 
as  if  such  conviction  had  not  occurred. 

STANDARD  3.1  —  USE  OF  DIVERSION 

Each  local  jurisdiction,  in  cooperation  with  related  State  agencies,  should  develop 
and  implement  by  1975  fonnally  organized  programs  of  diversion  that  can  be  applied  in 
the  criminal  justice  process  from  the  time  an  illegal  act  occurs  to  adjudication. 

1.  The  planning  process  and  the  identification  of  diversion  services  to  be  provided 
should  follow  generally  and  be  associated  with  "total  systems  planning"  as  outlined 
in  Standard  9.1. 

a.  With  planning  data  available,  the  responsible  authorities  at  each  step  in  the 
criminal  justice  process  where  diversion  may  occur  should  develop  priorities, 
lines  of  responsibility,  courses  of  procedures,  and  other  policies  to  serve  as 
guidelines  to  its  use. 

b.  Mechanisms  for  review  and  evaluation  of  policies  and  practices  should  be  estab- 
lished. 

c.  Criminal  justice  agencies  should  seek  the  cooperation  and  resources  of  other 
community  agencies  to  which  persons  can  be  diverted  for  services  relating 
to  their  problems  and  needs. 

2.  Each  diversion  program  should  operate  under  a  set  of  written  guidelines  that  insure 
periodic  review  of  diversion  policies  and  decisions.  The  guidelines  should  specify: 

a.  The  objectives  of  the  program  and  the  types  of  cases  to  which  it  is  to  apply. 

b.  The  means  to  be  used  to  evaluate  the  outcome  of  diversion  decisions. 

c.  A  requirement  that  the  official  making  the  diversion  decision  state  in  writing 
the  basis  for  his  determination  denying  or  approving  diversion  in  the  case  of 
each  offender. 

d.  A  requirement  that  the  agency  operating  diversion  programs  maintain  a  current 
and  complete  listing  of  various  resource  dispositions  available  to  diversion 
decisionmakers . 
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3.  The  factors  to  be  used  in  detennining  whetlier  an  offender,  following  arrest  but 
prior  to  adjudication,  should  be  selected  for  diversion  to  a  noncriminal  program, 
should  include: 

a.  Prosecution  toward  conviction  may  cause  undue  haim  to  the  defendant  or  exacer- 
Ijate  the  social  problems  that  led  to  his  criminal  acts. 

b.  Services  to  meet  the  offender's  needs  and  problems  are  unavailable  within 
the  criminal  justice  system  or  may  be  provided  more  effectively  outside  the 
system. 

c.  The  arrest  has  already  served  as  a  desired  deterrent. 

d.  The  needs  and  interests  of  die  victim  and  societ>'  are  served  better  by  diversion 
than  by  official  processing. 

e.  The  offender  voluntarily  accepts  the  offered  alternative  to  further  justice  system 
processing. 

f.  The  facts  of  the  case  sufficientK'  establish  that  the  defendant  committed  the 
alleged  act. 

Conference  Action:  Rejected. 

Commentary:  The  group  agreed  with  the  way  diversion  is  presently  used  in  Montana 
and  felt  it  should  remain  discretionary  not  mandatory  as  a  written  provision  would  defeat 
the  flexibility  essential  to  diversion  use. 

The  possibility  of  having  a  pre-arraignment  conference  similar  to  a  pretrial  conference 
was  discussed.  This  woidd  enable  review  of  of  viable  diversion  alternatives  before  a  fonnal 
court  appearance  limits  the  possibilit\'  of  such  action. 

The  group  agreed  with  the  philosophy  of  the  statement  but  rejected  formalizing  proce- 
dures. All  supported  diversion  powers  of  law  enforcement  officers. 


STANDARD  4.1  —  COMPREHENSIVE  PRETRIAL  PROCESS  PLANNING 

Each  criminal  justice  jurisdiction  immediately  should  begin  to  develop  a  comprehen- 
sive plan  for  improving  the  pretrial  process.  In  the  planning  process,  the  following  information 
should  be  collected: 

1.  The  extent  of  pretrial  detention,  including  the  number  of  detainees,  the  number 
ot  man  days  oi  detention,  and  the  range  ol  detention  by  time  periods. 

2.  The  cost  of  pretrial  release  programs  and  detention. 

3.  The  disposition  of  persons  awaiting  trial,  including  the  number  released  on  bail, 
released  on  nonfinancial  conditions  and  detained. 

4.  The  disposition  of  such  persons  after  trial  including,  for  each  fomi  of  pretrial  release 
or  detention,  the  number  of  persons  who  were  convicted,  who  were  sentenced 
to  the  various  available  sentencing  alternatives,  and  whose  cases  were  dismissed. 

5.  Effectiveness  of  pretrial  conditions,  including  the  number  of  releases  who  (a)  failed 
to  appear,  (b)  violated  conditions  of  their  release,  (c)  were  arrested  during  the 
period  of  their  release,  or  (d)  were  convicted  during  the  period  of  their  release. 

6.  Conditions  of  local  detention  facilities,  including  the  extent  to  whicli  they  meet 
the  standards  recommended  herein. 
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7.  Conditions  of  treatment  of  and  rules  governing  persons  awaiting  trial,  including 
the  extent  to  which  such  treatment  and  rules  meet  the  recommendations  in  Standard 
4.8  and  4.9. 

8.  The  need  for  and  availability  of  resources  that  could  be  effectively  utilized  for 
persons  awaiting  trial,  including  the  number  of  arrested  persons  suffering  from 
problems  relating  to  alcohol,  narcotic  addiction,  or  physical  or  mental  disease  or 
defects,  and  the  extent  to  which  community  treatment  programs  are  available. 

9.  The  length  of  time  required  for  bringing  a  criminal  case  to  trial  and,  where  such 
delay  is  found  to  be  excessive,  the  factors  causing  such  delay. 

The  comprehensive  plan  for  the  pretrial  process  should  include  the  following: 

1 .  Assessment  of  the  status  of  programs  and  facilities  relating  to  pretrial  release  and 
detention. 

2.  A  plan  for  improving  the  programs  and  facilities  relating  to  pretrial  release  and 
detention,  including  priorities  for  implementation  of  the  recommendations  in  this 
chapter. 

3.  A  means  of  implementing  the  plan  and  of  discouraging  the  expenditure  of  funds 
or  the  continuation  of  programs  inconsistent  with  it. 

4.  A  method  of  evaluating  the  extent  and  success  of  implementation  of  the  improve- 
ments. 

5.  A  strategy  for  processing  large  numbers  of  persons  awaiting  trial  during  mass  distur- 
bances, including  a  means  of  utilizing  additional  resources  on  a  temporary  basis. 

The  comprehensive  plan  for  the  pretrial  process  should  be  conducted  by  a  group 
representing  all  major  components  of  the  criminal  justice  system  that  operate  in  the  pretrial 
area.  Included  should  be  representatives  of  the  police,  sheriffs,  prosecution,  public  defender 
private  defense  bar,  judiciary,  court  management,  probation,  corrections,  and  the  community. 

Conference  Action:  Accepted  as  a  reporting  system  outline. 

Commentary:  In  adopting  this  proposal,  the  group  acknowledged  that  such  pretrail 
information  is  essential  for  analysis  of  the  total  criminal  justice  system.  The  group  felt  it 
was  mandatory'  to  know  which  phase  of  the  system  is  getting  the  money  and  where  it  is 
going. 

The  proposal  was  adopted  as  a  reporting  requirement;  the  feeling  being  that  if  this 
was  not  a  reporting  system,  it  should  be. 


STANDARD  4.2  —  CONSTRUCTION  POLICY  FOR  PRETRIAL  DETENTION 
FACILITIES 

Each  criminal  justice  jurisdiction.  State  or  local  as  appropriate,  should  adopt 
immediately  a  policy  that  no  new  physical  facility  for  detaining  persons  awaiting  trial  should 
be  constructed  and  no  funds  should  be  appropriated  or  made  available  for  such  construction 
until: 

1.  A  comprehensive  plan  is  developed  in  accordance  with  Standard  4.1. 

2.  Alternative  means  of  handling  persons  awaiting  trial  as  recommended  in  Standard 
4.3  and  4.4  are  implemented,  adequately  funded  and  properly  evaluated. 
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3.  The  constitutional  requirements  for  a  pretrial  detention  facility  are  fully  examined 
and  planned  for. 

4.  The  possibilities  of  regionalization  of  pretrial  detention  facilities  are  pursued. 

Conference  Action:  Modified  by  deleting  provisions  2,  3,  and  4. 

Commentary:  The  group  attempted  to  strike  a  balance  between  the  need  for  a  planned 
system  of  detention  facilities  and  the  immediate  need  for  habitable  local  jails. 

Provisions  2,  3  and  4  were  deleted  as  unnecessary  and  time-consuming  planning  steps. 
The  group  concluded  that  there  will  always  be  a  need  for  local  detention  facilities  and 
that  pre-planning  is  necessary  to  tailor  the  facility  to  the  community  and  total  system  needs. 


STANDARD  4.3  —  ALTERNATIVES  TO  ARREST 

Each  criminal  justice  jurisdiction,  State  or  local  as  appropriate,  immediately  should 
develop  a  policy,  and  seek  enabling  legislation  where  necessary,  to  encourage  the  use  of 
citations  in  lieu  of  arrest  and  detention.  This  policy  should  provide: 

1.  Enumeration  of  minor  offenses  for  which  a  police  officer  should  be  required  to 
issue  a  citation  in  lieu  of  making  an  arrest  or  detaining  the  accused  unless: 

a.  The  accused  fails  to  identify  himself  or  supply  required  information; 

b.  The  accused  refuses  to  sign  the  citation; 

c.  The  officer  has  reason  to  believe  that  the  continued  liberty'  of  the  accused  con- 
stitutes an  unreasonable  risk  of  bodily  injury  to  himself  or  others; 

d.  Arrest  and  detention  are  necessary  to  carr>'  out  additional  legitimate  investigative 
action; 

e.  The  accused  has  no  ties  to  the  jurisdiction  reasonably  sufficient  to  assure  his 
appearance,  and  there  is  a  substantial  risk  that  he  will  refuse  to  respond  to 
the  citation,  or; 

f.  It  appears  the  accused  has  previously  failed  to  respond  to  a  citation  or  a  summons 
or  has  violated  the  conditions  of  any  pretrial  release  program. 

2.  Discretionary  authority  for  police  officers  to  use  a  citation  in  lieu  of  arrest  in  all 
cases  where  the  officer  has  reason  to  believe  that  the  accused  will  respond  to 
the  citation  and  does  not  represent  a  clear  threat  to  himself  or  others. 

3.  A  requirement  that  a  police  officer  making  an  arrest  rather  than  issuing  a  citation 
specify  the  reason  for  doing  so  in  writing.  Superior  officers  should  be  authorized 
to  reevaluate  a  decision  to  arrest  and  to  issue  a  citation  at  the  police  station  in 
lieu  of  detention. 

4.  Criminal  penalties  for  willful  failure  to  respond  to  a  citation. 

5.  Authority  to  make  lawful  search  incident  to  an  arrest  where  a  citation  is  issued 
in  lieu  of  arrest. 

Similar  steps  should  be  taken  to  establish  policy  encouraging  the  issuance  oi  summons 
in  lieu  of  arrest  warrants  where  an  accused  is  not  in  police  custody.  This  policy  should 
provide: 

I .  An  enumeration  of  minor  offenses  for  which  a  judicial  officer  should  be  required 
to  issue  a  summons  in  lieu  of  an  arrest  warrant  unless  he  finds  that: 
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a.  The  accused  has  previously  willfully  failed  to  respond  to  a  citation  or  summons 
or  has  \iolated  the  conditions  of  any  pretrial  release  program. 

b.  The  accused  has  no  ties  to  the  community  and  there  is  a  reasonable  likelihood 
that  he  will  fail  to  respond  to  a  summons. 

c.  The  whereabouts  of  the  accused  is  unknown  or  the  arrest  warrant  is  necessary- 
to  subject  him  to  the  jurisdiction  of  the  court. 

d.  The  continued  liberty  of  the  accused  constitutes  an  unreasonable  risk  of  bodily 
injuiy  to  himself  or  others; 

e.  Arrest  and  detention  are  necessary  to  carry  out  additional  legitimate  investigative 
action. 

2.  Discretionaiy  authority  for  judicial  officers  to  issue  a  summons  in  lieu  of  an  arrest 
warrant  in  all  cases  where  the  officer  has  reason  to  believe  that  the  accused  will 
respond  to  the  summons. 

.3.  A  requirement  that  a  judicial  officer  issuing  a  warrant  instead  of  a  summons  state 
his  reason  for  doing  so  in  writing. 

4.  Criminal  penalties  for  willful  failure  to  respond  to  a  summons. 

To  facilitate  the  use  of  citations  and  summons  in  lieu  of  airests,  police  agencies  should: 

1 .  Develop  through  administrative  rules  specific  criteria  for  police  officers  for  deter- 
mining whether  to  issue  citations  or  to  request  issuance  of  a  summons  in  lieu 
of  arrest. 

2.  Develop  training  programs  to  instruct  their  officers  in  the  need  tor  and  use  of 
the  citation  and  summons  in  lieu  of  arrest. 

3.  Develop  a  method  of  quickly  verifying  factual  information  given  to  police  officers 
which  if  true  would  justify  the  issuance  of  a  citation  in  lieu  of  arrest. 

4.  Develop  a  method  of  conducting  a  reasonable  investigation  concerning  the  defen- 
dant's ties  to  the  community  to  present  to  the  judicial  officer  at  the  time  of  application 
for  a  summons  or  an  arrest  warrant. 

Conference  Action:  Accepted. 

Commentary:  Title  95  Chapter  6  on  arrests  in  the  current  Montana  law  sufficiently 
allows  for  discretionary  issuance  of  summons  and  citations  or  notices  to  appear.  The  standards' 
references  to  citations  and  summons  were  termed  repetitious. 


STANDARD  4.4  —  ALTERNATIVES  TO  PRETRIAL  DETENTION 

Each  criminal  justice  jurisdiction,  State  or  local  as  appropriate,  immediately  should 
seek  enabling  legislation  and  dexelop,  authorize,  and  encourage  the  use  of  a  \ariet>-  of 
alternatives  to  the  detention  of  persons  awaiting  trial.  The  use  of  these  alternatives  should 
be  governed  by  the  following; 

1 .  Judicial  officers  on  the  basis  of  information  available  to  them  should  select  from 
the  list  of  the  following  alternatives  the  first  one  that  will  reasonably  assure  the 
appearance  of  the  accused  for  trial  or,  if  no  single  condition  gives  that  assurance, 
a  combination  of  the  following: 

a.    Release  on  recognizance  without  further  conditions. 
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b.  Release  on  the  execution  of  an  unsecured  appearance  bond  in  an  amount 
specified. 

c.  Release  into  die  care  of  a  qualified  person  or  organization  reasonably  capable 
of  assisting  the  accused  to  appear  at  trial. 

d.  Release  to  the  supervision  of  a  probation  officer  or  some  other  public  official. 

e.  Release  with  imposition  of  restrictions  on  activities,  associations,  movements, 
and  residence  reasonably  related  to  securing  the  appearance  of  the  accused. 

f.  Release  on  the  basis  of  financial  securit\'  to  be  provided  by  the  accused. 

g.  Imposition  of  any  other  restrictions  otlier  than  detention  reasonably  related 
to  securing  the  appearance  of  the  accused. 

h.    Detention,  with  release  during  certain  hours  for  specified  purposes. 

i.     Detention  of  the  accused. 

2.  Judicial  officers  in  selecting  the  form  of  pretrial  release  should  consider  the  nature 
and  circumstances  of  the  offense  charged,  the  weight  of  the  evidence  against  the 
accused,  his  ties  to  the  community,  his  record  of  convictions,  if  any,  and  his  record 
of  appearance  at  court  proceedings  or  of  flight  to  avoid  prosecution. 

3.  No  person  should  be  allowed  to  act  as  surety  for  compensation. 

4.  Willful  failure  to  appear  before  any  court  or  judicial  officer  as  required  should 
be  made  a  criminal  offense. 

Conference  Action:  Modified  by  deleting  provision  3. 

Commentary:  The  group  found  that  alternatives  to  pretrial  detention  similar  to  this 
proposal  are  substantially  provided  for  in  Title  95  Chapter  II  of  the  Revised  Codes  of  Montana, 
1974.  However,  tlie  proposal  also  includes  a  prohibition  against  compensated  sureties.  To 
implementthis  the  group  recommended  that  the  Legislature  repeal  R.C.M.  95-1112(d)  relating 
to  commercial  surety  bonds. 

95-1112.  How  Bail  is  to  be  Furnished.  Bail  may  be  furnished  by  the  defendant  in 
any  of  the  following  ways: 

(d)  By  a  commercial  surety  bond  executed  by  the  defendant  and  by  a  qualifed  agent 
for  and  on  behalf  of  such  surety  company. 

Further,  it  was  suggested  that  an  amendment  to  Article  II  Section  21  of  the  Montana 
Constitution  dealing  with  bail  may  be  required. 

Section  21.  BAIL.  All  persons  shall  be  bailable  by  sufficient  sureties,  except  for  capital 
offenses,  when  the  proof  is  evident  or  the  presumption  great. 

Note:  In  general  session  the  majority  of  the  conference  delegates  favored  elimination 
of  compensated  sureties. 


STANDARD  4.5  —  PROCEDURES  RELATING  TO  PRETRIAL  RELEASE  AND 
DETENTION  DECISIONS 

Each  criminal  justice  jurisdiction,  State  or  local  as  appropriate,  immediately  should 
develop  procedures  governing  pretrial  release  and  detention  decision,  as  follows: 

1.  A  person  in  the  physical  custody  of  a  law  enforcement  agency  on  the  basis  of 

—61— 


CORRECTIONS 

an  arrest,  with  or  without  a  warrant,  should  be  taken  before  a  judicial  officer  without 
unnecessary  delay.  In  no  case  should  the  delay  exceed  six  hours. 

2.  When  a  law  enforcement  agency  decides  to  take  a  person  accused  of  crime  into 
custody,  it  should  immediately  notify  the  appropriate  judicial  officer  or  agency 
designated  by  him.  An  investigation  should  commence  immediately  to  gather  infor- 
mation relevant  to  the  pretrial  release  or  detention  decision.  The  nature  of  the 
investigation  should  be  flexible,  generally  exploratory  in  nature  and  should  provide 
information  about  the  accused  including: 

a.  Current  employment  status  and  employment  history. 

b.  Present  residence  and  length  of  stay  at  such  address. 

c.  Extent  and  nature  of  family  relationships. 

d.  General  reputation  and  character  references. 

e.  Present  charges  against  the  accused  and  peanalties  possible  upon  conviction. 

f.  Likelihood  of  guilt  or  weight  of  evidence  against  the  accused. 

g.  Prior  criminal  record. 

h.    Prior  record  of  compliance  with  or  violation  of  pretrial  release  conditions, 
i.     Other  facts  relevant  to  the  likelihood  that  he  will  appear  for  trial. 

3.  Pretrial  detention  or  conditions  substantially  infringing  on  liberty  should  not  be 
imposed  on  a  person  accused  of  crime  unless: 

a.  The  accused  is  granted  a  hearing,  as  soon  as  possible,  before  a  judicial  officer 
and  is  accorded  the  right  to  be  represented  by  counsel  (appointed  counsel  if 
he  is  indigent),  to  present  evidence  on  his  own  behalf,  to  subpoena  witnesses, 
and  to  confront  and  cross-examine  the  witnesses  against  him. 

b.  The  judicial  officer  finds  substantial  evidence  that  confinement  or  restrictive 
conditions  are  necessary  to  insure  the  presence  of  the  accused  for  trial. 

c.  The  judicial  officer  provides  the  defendant  with  a  written  statement  of  his  find- 
ing of  fact,  the  reasons  of  imposing  detention  or  conditions,  and  the  evidence 
relied  upon. 

4.  Where  a  defendant  is  detained  prior  to  trial  or  where  conditions  substantially  infring- 
ing on  his  liberty  are  imposed,  the  defendant  should  be  authorized  to  seek  periodic 
review  of  that  decision  by  the  judicial  officer  making  the  original  decision.  The 
defendant  also  should  be  authorized  to  seek  appellate  review  of  such  a  decision. 

5.  Whenever  a  defendant  is  released  pending  trial  subject  to  conditions,  his  release 
should  not  be  revoked  unless: 

a.  A  judicial  officer  finds  after  a  hearing  that  there  is  substantial  evidence  of  a 
willful  violation  of  one  of  the  conditions  of  his  release  or  a  court  or  grand 
jury  has  found  probable  cause  to  believe  the  defendant  has  committed  a  serious 
crime  while  on  release. 

b.  The  violation  of  conditions  is  of  a  nature  that  involves  a  risk  of  nonappearance 
or  of  criminal  activity. 

c.  The  defendant  is  granted  notice  of  the  alleged  violation,  access  violation,  access 
to  official  records  regarding  his  case,  the  right  to  be  represented  by  counsel 
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(appointed  cousel  if  he  is  indigent),  to  subpoena  witnesses  in  his  own  behalf, 
and  to  confront  and  cross-examine  witnesses  against  him. 

d.    The  judicial  officer  provides  the  defendant  a  written  statement  of  the  findings 
of  fact,  the  reasons  for  the  revocation,  and  the  evidence  relied  upon. 

6.  The  defendant  should  be  authorized  to  obtain  judicial  review  of  a  decision  revoking 
his  release  while  awaiting  trial. 

7.  The  judicial  officer  or  the  reviewing  court  should  be  authorized  to  impose  different 
or  additional  conditions  in  lieu  of  revoking  the  release  and  detaining  the  defendant. 

Conference  Action:  Modify:  Delete  words,  "In  no  case  should  the  delay  exceed  six 
hours." 

Commentary:  The  Montana  Code  of  Criminal  Procedure  presently  covers  this  proposal. 
The  only  deviation  is  that  R.C.M.  95-901  requires  an  arrested  person  be  taken  before 
a  judge  "without  unnecessary  delay"  instead  of  this  proposal's  six  day  limitation. 

95-901.  Duty  of  Person  Who  Has  Made  an  Arrest. 

(a)  Any  person  making  an  arrest  under  a  warrant  shall  take  the  arrested  person  without 
unnecessary  delay  before  the  judge  issuing  the  warrant,  or  if  he  is  absent  or  unable 
to  act,  before  the  nearest  or  most  accessible  judge  of  the  same  county.  If  an  arrest 
is  made  in  a  county  other  than  the  one  in  which  the  warrant  was  issued  the 
arrested  person  shall  be  taken  without  unnecessary  delay  before  the  nearest  and 
most  accessible  judge  in  the  county  where  the  arest  was  made. 

(b)  Any  person  making  an  arrest  without  a  warrant  shall  take  the  arrested  person 
without  unnecessary  delay  before  the  nearest  or  most  accessible  judge  in  the 
same  county  and  a  complaint,  stating  the  charges  against  the  arrested  person, 
shall  be  filed  forthwith. 

The  group  felt  that  the  wording  of  the  present  statute  provides  greater  flexibility 
while  still  insuring  prompt  pretrial  release  and  detention  decision. 


STANDARD  4.8  —  RIGHTS  OF  PRETRIAL  DETAINEES 

Each  State,  criminal  justice  jurisdiction,  and  facility  for  the  detention  of  adults 
immediately  should  develop  policies  and  procedures  to  insure  that  the  rights  of  persons 
detained  while  awaiting  trial  are  observed,  as  follows: 

1.  Persons  detained  awaiting  trial  should  be  entitled  to  the  same  rights  as  those  persons 
admitted  to  bail  or  other  form  of  pretrial  release  except  where  the  nature  of  confine- 
ment requires  modification. 

2.  Where  modification  of  the  rights  of  persons  detained  awaiting  trial  is  required 
by  the  fact  of  confinement,  such  modification  should  be  as  limited  as  possible. 

3.  The  duty  of  showing  that  custody  requires  modification  of  such  rights  should  be 
upon  the  detention  agency. 

4.  Persons  detained  awaiting  trial  should  be  accorded  the  same  rights  recommended 
for  persons  convicted  of  crime  as  set  forth  in  Chapter  2  of  this  report.  In  addition, 
the  following  rules  should  govern  detention  of  persons  not  yet  convicted  of  a  criminal 
offense: 

a.    Treatment,  the  conditions  of  confinement,  and  the  rules  of  conduct  authorized 
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for  persons  awaiting  trial  should  be  reasonably  and  necessarily  related  to  the 
interest  of  tlie  State  in  assuring  the  person's  presence  at  trial.  Any  action  or 
omission  of  governmental  officers  deriving  from  the  rationales  of  punishment, 
retribution,  deterrence,  or  rehabilitation  should  be  prohibited. 

b.  The  conditions  of  confinement  should  be  the  least  restrictive  alternative  that 
will  give  reasonable  assurance  tliat  the  person  will  be  present  for  his  trial. 

c.  Persons  awaiting  trial  should  be  kept  separate  and  apart  from  convicted  and 
sentenced  offenders. 

d.  Isolation  should  be  prohibited  except  where  there  is  clear  and  convincing  evi- 
dence of  a  danger  to  the  staff  of  the  facility  to  the  detainee,  or  to  other  detained 
persons. 

5.  Administrative  cost  or  convenience  should  not  be  considered  a  justification  for 
failure  to  comply  with  any  of  the  above  enumerated  rights  of  persons  detained 
awaiting  trial. 

6.  Persons  detained  awaiting  trial  should  be  authorized  to  bring  class  actions  to  chal- 
lenge the  nature  of  their  detention  and  alleged  violations  of  their  rights. 

Conference  Action:  Accepted. 

Commentary:  The  proposal  was  accepted  altliough  pretrial  detainees  are  not  a  great 
problem  in  Montana.  Rather,  reasonable  bail  and  release  on  own  recognizance  are  widely 
used. 


STANDARD  5.1  —  THE  SENTENCING  AGENCY 

States  should  enact  by  1975  legislation  abolishing  jury  sentencing  in  all  cases  and 
authorizing  the  trial  judge  to  bear  full  responsibility  for  sentence  imposition  within  the 
guidelines  established  by  the  legislature. 

Conference  Action:  Accepted. 

Commentary:  Jury  sentencing  was  abolished  in  Montana  by  an  enactment  of  the  1967 
Legislature.  One  delegate  expressed  a  minority  view  that  jury  sentencing  should  be  reinstated 
as  a  check  on  judicial  power. 


STANDARD  5.2  —  SENTENCING  ALTERNATIVES 

State  penal  code  revisions  should  include  a  provision  that  the  maximum  sentence 
for  any  offender  not  specifically  found  to  represent  a  substantial  danger  to  others  should 
not  exceed  5  years  for  felonies  other  than  murder.  No  minimum  sentence  should  be  authorized 
the  legislature. 

The  sentencing  court  should  be  authorized  to  impose  maximum  sentence  less  than 
thzt  provided  by  statute. 

Criteria  should  be  established  for  sentencing  offenders.  Such  criteria  should  include: 

1 .  A  requirement  that  the  least  drastic  sentencing  alternative  be  imposed  that  is  consis- 
tent with  public  safety.  The  court  should  impose  the  first  of  the  following  alternatives 
that  will  reasonably  protect  the  public  safety: 
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a.  Unconditional  release. 

b.  A  fine. 

c.  Release  under  supervision  in  the  community. 

d.  Sentence  to  a  halfway  house  or  other  residential  facility  located  in  the  commun- 
ity. 

e.  Sentence  to  partial  confinement  with  liberty'  to  work,  training,  or  education 
during  all  but  leisure  time. 

f.  Total  confinement  in  a  correctional  facility. 

2.  A  provision  against  the  use  of  confinement  as  an  appropriate  disposition  unless 
affimiative  justification  is  shown  on  the  record.  Factors  that  would  justify  confine- 
ment may  include: 

a.  There  is  undue  risk  that  the  offender  will  commit  another  crime  if  not  confined. 

b.  The  offender  is  in  need  of  correctional  treatment  that  can  be  provided  effectively 
only  in  an  institutional  setting,  and  such  treatment  is  reasonably  available. 

c.  Any  other  alternative  will  depreciate  the  seriousness  of  the  offense. 

3.  Weighting  of  the  following  in  favor  of  withholding  a  disposition  of  incarceration: 

a.  The  offender's  criminal  conduct  neither  caused  nor  actually  threatened  serious 
harm. 

b.  The  offender  did  not  contemplate  or  intend  that  his  criminal  conduct  would 
cause  or  threaten  serious  hami. 

c.  The  offender  acted  under  strong  provocation. 

d.  There  were  substantial  grounds  tending  to  excuse  or  justify-  the  offender's  crimi- 
nal conduct,  though  failing  to  establish  defense. 

e.  The  offender  had  led  a  law-abiding  life  for  a  substantial  period  of  time  before 
commission  of  the  present  crime. 

f.  The  offender  is  likely  to  respond  affirmatively  to  probationary  or  other  commun- 
ity' supervision. 

g.  The  victim  of  the  crime  induced  or  facilitated  its  commission. 

h.  The  offender  has  made  or  will  make  restitution  or  reparation  to  the  victim 
of  his  crime  for  the  damage  or  injury  which  was  sustained. 

i.     The  offender's  conduct  was  the  result  of  circumstances  unlikely  to  recur. 

j.  The  character,  history,  and  attitudes  of  the  offender  indicate  that  he  is  unlikely 
to  commit  another  crime. 

k.    Imprisonment  of  the  offender  would  entail  undue  hardship  to  dependents. 

1.     The  offender  is  elderly  or  in  poor  health. 

m.  The  correctional  program  within  the  institutions  to  which  the  offender  would 
be  sent  are  inappropriate  to  his  particular  needs  or  would  not  likely  be  of  benefit 
to  him. 

Conference  Action:  Rejected. 
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Commentary;  In  rejecting  this  standard,  the  group  felt  R.C.M.  95-2206  as  enacted 
last  year  was  more  appropriate  for  Montana. 

95-2206  Sentence.  Whenever  any  person  has  been  found  guilty  of  a  crime  of  offense 
upon  a  verdict  or  plea  the  court  may  impose  any  of  the  following  sentences: 

1.  Release  the  defendant  on  probation; 

2.  Defer  the  imposition  of  sentence  for  a  period  not  to  exceed  three  (3)  years; 

3.  Suspend  the  execution  of  the  sentence  up  to  the  maximum  sentence  allowed  for 
the  particular  offense.  However,  if  any  restrictions  or  conditions  are  violated,  any 
elapsed  time  shall  not  be  a  credit  against  the  sentence,  unless  the  court  shall  other- 
wise order. 

4.  Impose  a  fine  as  provided  by  law  for  the  offense; 

5.  Commit  the  defendant  to  a  correctional  institution  with  or  without  a  fine  as  provided 
by  law  for  the  offense; 

6.  Impose  any  combination  of  the  above.  The  court  may  also  impose  any  restrictions 
or  conditions  on  the  above  sentences  which  it  deems  necessary. 

Any  judge  who  has  suspended  the  execution  of  the  sentence  or  deferred  the  imposition 
of  the  sentence  or  imprisonment  under  this  section,  or  his  successor,  is  authorized  thereafter, 
in  his  discretion,  during  the  period  of  such  suspended  sentence  or  deferred  imposition  of 
sentence  to  revoke  such  suspension  or  impose  sentence  and  order  such  person  committed, 
or  may,  in  his  discretion,  order  the  prisoner  placed  under  the  jurisdiction  of  the  state  board 
of  pardons  as  provided  by  law,  or  retain  such  jurisdiction  with  this  court.  Prior  to  the  revocation 
of  an  order  suspending  or  deferring  the  imposition  of  sentence,  the  person  affected  shall 
be  given  a  hearing. 


STANDARD  5.3  —  SENTENCING  TO  EXTENDED  TERMS 

State  penal  code  revisions  should  contain  separate  provision  for  sentencing  offenders 
when,  in  the  interest  of  public  protection,  it  is  considered  necessary  to  incapacitate  them 
for  substantial  periods  of  time. 

The  following  provisions  should  be  included: 

1.  Authority  for  the  judicial  imposition  of  an  extended  term  of  confinement  of  not 
more  than  25  years,  e.xcept  for  murder,  when  the  court  finds  the  incarceration 
of  the  defendant  for  a  term  longer  than  5  years  is  required  for  the  protection  of 
the  public  and  that  the  defendant  is: 

(a)  a  persistent  felony  offencer, 

(b)  a  professional  criminal,  or 

(c)  a  dangerous  offender. 

2.  Definition  of  a  persistent  felony  offender  as  a  person  over  21  years  of  age  who 
stands  covicted  of  a  felony  for  the  third  time.  At  least  one  of  the  prior  felonies 
should  have  been  committed  within  the  5  years  preceding  the  commission  of  the 
offense  for  which  the  offender  is  being  sentenced.  At  least  two  of  the  three  felonies 
should  be  offenses  involving  the  infliction,  or  attempted  or  threatened  infliction, 
of  serious  bodily  harm  on  another. 
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3.  Defintion  of  a  professional  criminal  as  a  person  over  21  years  of  age,  who  stands 
convicted  of  a  felony  that  was  committed  as  part  of  a  continuing  illegal  business 
in  which  he  acted  in  concert  with  other  persons  and  occupied  a  position  of  manage- 
ment, or  was  an  executor  of  violence.  An  offender  whould  not  be  found  to  be 
a  professional  criminal  unless  the  circumstances  of  the  offense  for  which  he  stands 
convicted  show  that  he  has  knowingly  deovted  himself  to  criminal  activity'  as  a 
major  source  of  his  livelihood  or  unless  it  appears  that  he  has  substantial  income 
or  resources  that  do  not  appear  to  be  from  a  source  other  than  criminal  activity. 

4.  Definition  of  a  dangerous  offender  as  a  person  over  21  years  of  age  whose  criminal 
conduct  is  found  by  the  court  to  be  characterized  by: 

(a)  a  pattern  of  repetitive  behavior  which  poses  a  serious  threat  to  the  safety' 
of  others, 

(b)  a  pattern  of  persistent  aggressive  behavior  with  heedless  indifference  to  the 
consequences,  or 

(c)  a  particularly  heinous  offense  involving  the  threat  or  infliction  of  serious  bodily 
injury. 

5.  Authority  for  the  court  to  impose  a  minimum  sentence  to  be  served  prior  to  eligibility 
for  parole.  The  minimum  sentence  should  be  limited  to  rare  situations  in  which 
the  community  requires  reassurance  as  to  the  continued  confinement  of  the  offender. 
It  should  not  exceed  one-third  of  the  maximum  sentence  imposed  or  be  more  than 
three  years. 

6.  Authority  for  the  sentencing  court  to  permit  the  parole  of  an  offender  sentenced 
to  a  minimum  term  prior  to  service  of  that  minimum  upon  request  of  the  board 
of  parole. 

7.  Authority  for  the  sentencing  court  in  lieu  of  the  imposition  of  a  minimum  to  recom- 
mend to  the  board  of  parole  at  time  of  sentencing  that  the  offender  not  be  paroled 
until  a  given  period  of  time  has  been  served. 

Conference  Action:  Rejected. 

Commentary:  Montana's  new  Criminal  Code  provides  maximum  sentencing  for  felonies 
ranging  from  five  to  forty  yearrs.  When  no  punishment  is  specified,  the  sentence  is  not 
more  than  five  years.  Further,  the  code  section  covers  special  sentencing  of  habitual  offenders 
of  from  five  to  one  hundred  years;  a  habitual  offender  being  one  convicted  of  two  different 
felonies  committed  within  five  years  of  each  other  or  of  release  from  prison. 

Members  of  the  group  voiced  the  public's  distrust  and  misunderstanding  of  a  system 
wherein  an  offender  sentenced  to  fifteen  years  is  out  on  parole  in  less  than  five  years. 
Realizing  the  difficulty  in  striking  a  balance  between  protecting  society  and  assuring  the 
offender  just  treatment,  the  group  felt  Montana's  statutes  sufficiently  and  flexibly  cover  sen- 
tencing. 


STANDARD  5.6  —  MULTIPLE  SENTENCES 

State  legislatures  should  authorize  the  sentencing  court  to  make  disposition  of  offenders 
convicted  of  multiple  offenses,  as  follows: 

1.  Under  normal  circumstances,  when  an  offender  is  convicted  of  multiple  offenses 
separately  punishable,  or  when  an  offender  is  convicted  of  an  offense  while  under 
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sentence  on  a  previous  conviction,  the  court  should  be  authorized  to  impose  concur- 
rent sentences. 

2.  Where  the  court  finds  on  substantial  evidence  that  the  public  safety  requires  a 
longer  sentence,  the  court  should  be  authorized  to  impose  consecutive  sentences. 
Hovi^ever,  a  consecutive  sentence  should  not  be  imposed  if  the  result  would  be 
a  maximum  sentence  more  than  double  the  maximum  sentence  authorized  for  the 
most  serious  of  the  offenses  involved. 

3.  The  sentencing  court  should  have  authority  to  allow  a  defendant  to  plead  guilty 
to  any  other  offenses  he  has  committed  within  the  State,  after  the  concurrence 
of  the  prosecutors  in  the  jurisdictions  where  the  charges  originated  and  after  determi- 
nation that  the  plea  is  voluntarily  made.  The  court  should  take  each  of  these  offenses 
into  account  in  setting  the  sentence.  Thereafter,  the  defendant  should  not  be  held 
further  accountable  for  the  crimes  to  which  he  has  pleaded  guilty. 

4.  The  sentencing  court  should  be  authorized  to  impose  a  sentence  that  would  run 
concurrently  with  out-of-state  sentences,  even  though  the  time  will  be  served  in 
an  out-of-state  institution.  When  apprised  of  either  pending  charges  or  outstanding 
detainers  against  the  defendant  in  other  jurisdictions,  the  court  should  be  given 
by  interstate  agreements  the  authority  to  allow  the  defendant  to  plead  to  those 
charges  and  to  be  sentenced,  as  provided  for  in  the  case  of  interstate  criminal 
actiyity. 

Conference  Action:  Modify:  delete  provision  2. 

Commentary:  Concurrent  sentencing  as  detailed  in  paragraph  1  is  presently  used  in 
Montana. 

However,  paragraph  2  recommendations  on  consecutive  sentencing  were  found  unac- 
ceptable for  Montana. 

Consolidating  sentences,  provision  3,  has  been  done  informally  in  the  state  but  the 
practice  has  not  transcended  jurisdictional  lines.  The  group  favored  allowing  such  consolida- 
tion of  intrastate  offenses  as  being  in  the  best  interests  of  both  the  offender  and  judicial 
administration. 

Concurrent  sentences  for  offenses,  provision  4,  committed  in  different  states  would 
avoid  the  possibility  of  detainers  hanging  over  the  head  of  a  prison  inmate.  Presently,  detainers 
are  not  often  used  in  Montana. 


STANDARD  5.9  —  CONTINUING  JURISDICTION  OF  SENTENCING  COURT 

Legislatures  by  1975  should  authorize  sentencing  courts  to  exercise  continuing  jurisdic- 
tion over  sentenced  offenders  to  insure  that  the  correctional  program  is  consistent  with 
the  purpose  for  which  the  sentence  was  imposed.  Courts  should  retain  jurisdiction  also 
to  determine  whether  an  offender  is  subjected  to  conditions,  requirements,  or  authority' 
that  are  unconstitutional,  undesirable,  or  not  rationally  related  to  the  purpose  of  the  sentence, 
when  an  offender  raises  these  issues. 

Sentencing  courts  should  be  authorized  to  reduce  a  sentence  or  modify  its  terms 
whenever  the  court  finds,  after  appropriate  proceedings  in  open  court,  that  new  factors  disco- 
vered since  the  initial  sentencing  hearing  dictate  such  modification  or  reduction  or  that 
the  purpose  of  the  original  sentence  is  not  being  fulfilled. 

Procedures  should  be  established  allowing  the  offender  or  the  correctional  agency 
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to  initiate  proceedings  to  request  the  court  to  exercise  the  jurisdiction  recommended  in 
this  standard. 

Conference  Action:  Rejected. 

Commentary:  The  group  felt  that  jurisdiction  retained  by  judges  over  sentenced  offen- 
ders had  been  abused.  Judges  tend  to  keep  offenders  in  prison  too  long  because  a  judge 
has  neither  the  time  nor  the  resources  to  evaluate  the  particular  needs  of  every  offender. 

The  correctional  authorities,  the  Board  of  Pardons  and  the  Sentence  Review  Board 
have  all  been  designated  to  handle  the  offender  after  he  is  sentenced  to  prison.  They  have 
the  expertise  and  staff  to  make  necessary  determinations  and  assure  equitable  treatment. 
Therefore,  jurisdiction  should  rest  with  them,  not  the  court. 


STANDARD  5.11  —  SENTENCING  EQUALITY 

The  following  prcedures  should  be  implemented  by  1975  by  court  rule  or  legislation 
to  promote  equality  in  sentencing: 

1.  Use  of  sentencing  councils  for  individual  sentences.  (See  Standard  5.13.) 

2.  Periodic  sentencing  institutes  for  all  sentencing  and  appellate  judges.  (See  Standard 
5.12.) 

3.  Continuing  sentencing  court  jurisdiction  over  the  offender  until  the  sentence  is 
completed.  (See  Standard  5.9.) 

4.  Appellate  review  of  sentencing  decisions. 

As  an  alternative  to  review  of  sentences  through  nomial  appellate  procedures,  ajurisdic- 
tion  may  wish  to  establish  a  sentencing  appeals  board  whose  sole  function  would  be  to 
review  criminal  sentences.  If  such  a  board  is  established  it  should  consist  of  not  less  than 
three  nor  more  than  seven  members  who  would  serve  staggered  6-year  temis.  Appointment 
should  be  made  through  a  procedure  that  assures  competence  and  protects  against  political 
pressure  and  patronage.  The  recommendations  set  forth  below,  applicable  to  appellate  review 
of  sentences  by  courts,  should  be  applicable  to  a  sentencing  appeals  board. 

Procedures  for  implementing  the  review  of  sentences  on  appeal  should  contain  the 
following  precepts: 

1.  Appeal  of  a  sentence  should  be  a  matter  of  right. 

2.  Appeal  of  a  sentence  of  longer  than  5  years  under  an  extended-temi  provision 
should  be  automatic. 

3.  A  statement  of  issues  for  which  review  is  available  should  be  made  public.  The 
issues  should  include: 

a.  Whether  the  sentence  imposed  is  consistent  with  statutory  criteria. 

b.  Whether  the  sentence  is  unjustifiably  disparate  in  comparison  with  cases  of 
similar  nature. 

c.  Whether  the  sentence  is  excessive  or  inappropriate. 

d.  Whether  the  manner  in  which  the  sentence  is  imposed  is  consistent  with  statutory 
and  constitutional  requirements. 

Conference  Action:  Modified  by  deletion  of  provisions  1,  3  and  4. 
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Commentary:  Although  supporting  the  concept  of  sentencing  equality,  the  group  dis- 
agreed with  the  standard  set  to  achieve  it.  Sentence  councils  are  unacceptable  for  Montana 
as  is  court  retention  of  jurisdiction  based  on  past  experience.  What  is  needed  in  Montana 
is  sentence  training  for  judges.  Seminars  and  schools  would  alleviate  most  judges  lack  of 
knowledge  of  the  behavioral  sciences  and  the  resulting  disparities  in  sentencing. 

The  appellate  review  of  sub-standard  4  was  rejected  as  an  unwarranted  extension 
of  sentence  review  rights.  Rather,  R.C.M.  95-2404  seems  to  provide  sufficient  opportunity 
to  review. 

95-2404.   Scope  of  Appeal.  When  may  be  taken  by  the  defendant. 

(a)  An  appeal  may  be  taken  by  the  defendant  only  from  a  final  judgment  of  conviction, 
and  orders  after  judgment  which  affect  the  substantial  rights  of  the  defendant. 

(b)  Upon  appeal  from  judgment,  the  court  may  review  the  verdict  or  decision,  and 
any  order  or  decision  objected  to  which  involves  the  merits,  or  necessarily  affects 
the  judgment. 


STANDARD  5.17  —  STENTENCING  HEARING-RIGHTS  OF  DEFENDANT 

Sentencing  courts  should  adopt  immediately  the  practice  of  holding  a  hearing  prior 
to  imposition  of  sentence  and  should  develop  guidelines  for  such  hearing  reflecting  the 
following: 

1.  At  the  hearing  the  defendant  should  have  these  rights: 

a.  To  be  represented  by  counsel  or  appointed  counsel. 

b.  To  present  evidence  on  his  own  behalf. 

c.  To  subpoena  witnesses. 

d.  To  call  or  cross-examine  the  person  who  prepared  the  presentence  report  and 
any  persons  whose  infonnation,  contained  in  the  presentence  report,  may  be 
highly  damaging  to  the  defendant. 

e.  To  present  arguments  as  to  sentencing  alternatives. 

2.  Guidelines  should  be  provided  as  to  the  evidence  that  may  be  considered  by  the 
sentencing  court  to  discourage  the  use  of  unconstitutionally  seized  evidence,  as 
follows: 

a.  The  exclusionary  rules  of  evidence  applicable  to  criminal  trials  should  not  be 
applied  to  the  sentencing  hearing,  and  all  evidence  should  be  received  subject 
to  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitious  evidence. 
However,  sentencing  decisons  should  be  based  on  competent  and  reliable  evi- 
dence. Where  a  person  providing  evidence  of  factual  information  is  reasonably 
available,  he  should  be  required  to  testify  orally  in  order  to  allow  cross- 
examination  rather  than  being  allowed  to  submit  his  testimony  in  writing. 

b.  Evidence  obtained  in  violation  of  the  defendant's  constitutional  rights  should 
not  be  considered  or  heard  in  the  sentence  hearing  and  should  not  be  referred 
to  in  the  presentence  report. 

c.  If  the  court  finds,  after  considering  the  presentence  report  and  whatever  infonna- 
tion is  presented  at  the  sentence  hearing,  that  there  is  a  need  for  further  study 
and  observation  of  the  defendant  before  he  is  sentenced,  it  may  take  necessary 
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steps  to  obtain  that  information.  This  includes  hiring  of  local  physicians,  psychiat- 
rists, or  other  professionals;  committing  the  defendant  for  no  more  than  30 
days  to  a  local  or  regional  diagnostic  center;  and  ordering  a  more  complete 
investigation  of  the  defendant's  background,  social  history,  etc. 

Conference  Action:  Accepted. 

Commentary:  R.C.M.  95-2203, 95-2204,  and  95-2205  concerning  presentence  investiga- 
tions coupled  with  state  court  rulings  substantially  protects  the  defendant's  rights  as  this 
standard  seeks  to  do. 

95-2203.  Presentence  Investigations.  No  defendant  convicted  of  a  crime  which  may 
result  in  commitment  for  one  (1)  year  or  more  in  the  state  prison,  shall  be  sentenced 
or  otherwise  disposed  of  before  a  written  report  of  investigation  by  a  probation  officer 
is  presented  to  and  considered  by  the  court,  unless  the  court  deems  such  report  unneces- 
sary. The  court  may,  in  its  discretion,  order  a  presentence  investigation  for  a  defendant 
convicted  of  any  lesser  crime  or  offense. 

95-2204.  Content  of  Investigation.  Whenever  an  investigation  is  required,  the  probation 
officer  shall  promptly  inquire  into  the  characteristics,  circumstances,  needs,  and  poten- 
tialities of  the  defendant;  his  criminal  record  and  social  history;  the  circumstances 
of  the  offense;  the  time  the  defendant  has  been  in  detention;  and  the  harm  to  the 
victim,  his  immediate  family,  and  the  community.  All  local  and  state  mental  and  correc- 
tional institutions,  courts  and  police  agencies  shall  furnish  the  probation  officer  on 
request  the  defendant's  criminal  record  and  other  relevant  information.  The  investiga- 
tion shall  include  a  physical  and  mental  examination  of  the  defendant  when  it  is  desirable 
in  the  opinion  of  the  court. 

95-2205.  Availability  of  the  Report  to  Defendant  and  Others.  The  judge  may,  in  his 
discretion,  make  the  investigation  report  or  parts  of  it  available  to  the  defendants  or 
others,  while  concealing  the  identity  of  persons  who  provided  confidential  information. 
If  the  court  discloses  the  identity  of  persons  who  provided  information,  the  judge 
may,  in  his  discretion,  allow  the  defendant  to  cross-examine  those  who  rendered  infor- 
mation. Such  reports  shall  be  part  of  the  record  but  shall  be  sealed  and  opened  only 
on  order  of  the  court. 

If  a  defendant  is  committed  to  a  state  institution  the  investigation  report  shall  be  sent 
to  the  institution  at  the  time  of  commitment. 


STANDARD  5.18  —  SENTENCING  HEARING-ROLE  OF  COUNSEL 

Sentencing  courts  should  immediately  develop  and  implement  guidelines  as  to  the 
role  of  defense  counsel  and  prosecution  in  achieving  sentencing  objectives. 

1.  It  should  be  the  dut\'  of  both  the  prosecutor  and  defense  counsel  to: 

a.  Avoid  any  undue  publicity  about  the  defendant's  background. 

b.  Challenge  and  correct,  at  the  hearing,  any  inaccuracies  contained  in  the  presen- 
tence report. 

c.  Inform  the  court  of  any  plea  discussion  which  resulted  in  the  defendant's  guilty 
plea. 

d.  Verify,  to  the  extent  possible,  any  information  in  the  presentence  report. 

2.  The  prosecutor  may  make  recommendation  with  respect  to  sentence  and  should 
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disclose  to  defense  counsel  and  the  court  any  information  he  has  that  is  favorable 
or  unfavorable  to  the  defendant  and  is  not  contained  in  the  presentence  report. 

3.  It  should  be  the  duty  of  the  defense  counsel  to  protect  the  best  interest  of  his 
client.  He  should  consider  not  only  the  immediate  but  also  the  long-range  interest 
in  avoiding  further  incidents  with  the  criminal  justice  system.  He  should,  to  this 
end: 

a.  Challenge,  and  contradict  to  the  extent  possible,  any  material  in  the  presentence 
report  or  elsewhere  diat  is  detrimental  to  his  client. 

b.  Familiarize  himself  with  sentencing  alternatives  and  community  services  avail- 
able to  his  client  and,  to  the  extent  consistent  with  his  position  as  an  officer 
of  the  court  and  a  servant  of  societ>',  recommend  that  sentence  which  most 
accurately  meets  the  needs  of  his  client  and  enhances  his  liberty. 

Conference  Action:  Accepted. 

Commentary:  This  standard  was  found  to  be  basically  uncontroversial.  The  court  would 
be  informed  of  any  plea-bargaining  only  if  defense  and  prosecution  reached  an  agreement. 
Further,  defense  counsel's  duty  to  the  defendant  would  continue  and  privileged  communica- 
tions would  remain  privileged. 


STANDARD  5.19  —  IMPOSITION  OF  SENTENCE 

Sentencing  courts  immediately  should  adopt  the  policy  and  practice  of  basing  all 
sentencing  decisions  on  an  official  record  of  the  sentencing  hearing.  The  record  should 
be  similar  in  fomi  to  the  trial  record  but  in  any  event  should  include  the  following: 

1.  A  verbatim  transcript  of  the  sentencing  hearing  including  statements  made  by  all 
witnesses,  the  defendant  and  his  counsel,  and  the  prosecuting  attorney. 

2.  Specific  findings  by  the  court  on  all  controverted  issues  of  fact  and  on  all  factual 
questions  required  as  a  prerequisite  to  the  selection  of  the  sentence  imposed. 

3.  The  reasons  for  selecting  the  particular  sentence  imposed. 

4.  A  precise  statement  of  the  terms  of  the  sentence  imposed  and  the  purpose  that 
sentence  is  to  serve. 

5.  A  statement  of  all  time  spent  in  custody  or  under  supervision  for  which  the  defendant 
is  to  receive  credit  under  Standard  5.8. 

6.  The  record  of  the  sentencing  hearing  should  be  made  a  part  of  the  trial  record 
and  should  be  available  to  the  defendant  or  his  counsel  for  purposes  of  appeal. 
The  record  also  should  be  transmitted  to  correctional  officials  responsible  for  the 
care  or  custody  of  the  offender. 

Conference  Action:  Rejected. 

Commentary:  In  rejecting  this  standard,  the  group  chose  to  follow  the  guidelines 
for  investigation  and  determination  of  sentence  as  set  down  by  the  Montana  Supreme  Court 
in  Kahl  vs.  District  Court,  1.39  MT  536.  That  case  requires  either  a  regular  or  summary 
hearing  in  open  court  with  witnesses  presenting  their  testimony.  Sentencing  may  not  be 
based  on  private  reports  to  which  defendant  and  his  counsel  are  denied  access  or  representa- 
tion they  are  not  given  an  opportunity  to  refute. 

—72— 


CORRECTIONS 

STANDARD  6.1  —  COMPREHENSIVE  CLASSIFICATION  SYSTEMS 

Each  correctional  agency,  whether  community-based  or  institutional,  immediately 
should  reexamine  its  classification  system,  and  reorganize  it  along  the  following  principles: 

1.  Recognizing  that  corrections  presently  is  characterized  by  a  lack  of  knowledge 
and  deficient  resources,  and  that  classification  systems  therefore  are  more  useful 
for  assessing  risk  and  facilitating  the  efficient  management  of  offenders  than  for 
diagnoses  as  to  criminal  causation  and  prescriptions  as  to  remedial  treatment,  classifi- 
cation should  be  designed  to  operate  on  a  practicable  level  and  for  realistic  puqjoses, 
guided  by  the  principle  that: 

a.  No  offender  should  receive  more  surveillance  or  help  than  he  requires,  and 

b.  No  offender  should  be  kept  in  a  more  secure  condition  or  status  than  his  potential 
risk  dictates. 

2.  The  classification  system  should  be  developed  under  the  management  concepts 
discussed  in  Chapter  13  and  issued  in  written  fomi  so  it  can  be  made  public  and 
shared.  It  should  specify: 

a.  The  objectives  of  the  system  based  on  a  hypothesis  for  the  social  reintegration 
of  offenders,  detailed  methods  for  achieving  the  objectives,  and  a  monitoring 
and  evaluation  mechanism  to  detemiine  whether  the  objectives  are  being  met. 

b.  The  critical  variables  of  the  typology  to  be  used. 

c.  Detailed  indicators  as  to  the  components  of  the  classification  categories. 

d.  The  structure  (committee,  unit,  team,  etc.)  and  the  procedure  for  balancing 
the  decisions  that  must  be  made  in  relation  to  treatment,  custody,  personal 
security,  and  resource  allocation. 

3.  The  system  should  privide  full  coverage  of  the  offender  population,  clearly 
delineated  categories,  internally  consistent  groupings,  parsimoniousness,  and  a  com- 
mon language. 

4.  The  system  should  be  consistent  with  individual  dignity  and  basic  concepts  of 
fairness  (based  on  objective  judgments  rather  than  personal  prejudices). 

5.  The  system  should  provide  for  maximum  involvement  of  the  individual  in  determin- 
ing the  nature  and  direction  of  his  own  goals  and  mechanisms  for  appealing  adminis- 
trative decisions  on  his  behalf. 

6.  The  system  should  be  adequately  staffed  and  the  agency  staff  should  be  trained 
in  its  use. 

7.  The  system  should  be  sufficiently  objective  and  quantifiable  to  faciliate  research, 
demonstration,  model  building,  intrasystem  comparisons,  and  administrative 
decisionmaking. 

8.  The  correctional  agency  should  participate  in  or  be  receptive  to  cross  classification 
research  toward  the  development  of  a  classification  system  that  can  be  used  com- 
monly by  all  correctional  agencies. 

Conference  Action:  Accepted. 

Commentary:  The  group  supported  this  porposal  noting  that  a  good  classification  system 
is  presently  being  used  at  Montana  State  Prison.  They  felt  classification  indi\idualizes  treat- 
ment by  insuring  that  an  offender  will  be  placed  where  his  problems  can  best  be  handled. 
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STANDARD  6.3  —  COMMUNITY  CLASSIFICATION  TEAMS 

State  and  local  correctional  agencies  should  establish  jointly  and  cooperatively  by 
1978,  in  connection  with  the  planning  and  community-based  programs  discussed  in  Chapter 
7,  Role  of  the  community,  classification  terms  in  the  larger  cities  of  the  state  for  the  purpose 
of  encouraging  the  diversion  of  selected  offenders  fiom  the  criminal  justice  system,  minimizing 
the  use  of  institutions  for  convicted  or  adjudicated  offenders,  and  programming  individual 
offenders  for  community-based  program.  Establishment  of  community  classification  tems 
should  be  governed  by  Standard  6. 1,  Comprehensive  Classification  Systems,  and  the  following 
considerations: 

1.  The  planning  and  operation  of  community  classification  teams  should  involve  State 
and  local  correctional  personnel  (institutions,  jails,  probation,  and  parole);  personnel 
of  specific  community-based  programs  (employment  programs,  halfway  houses, 
work-study  programs,  etc.);  and  police,  court,  and  public  representatives. 

2.  The  classification  teams  should  assist  pretrial  intervention  projects  in  the  selection 
of  offenders  for  diversion  from  the  criminal  justice  system,  the  courts  in  identifying 
offenders  who  do  not  require  institutionalization,  and  probation  and  parole  depart- 
ments and  state  and  local  institutional  agencies  in  original  placement  and  periodic 
reevaluation  and  reassignment  of  offenders  in  specific  community  programs  of  train- 
ing, education,  employment,  and  related  services. 

3.  The  classification  team,  in  conjunction  with  the  participating  agencies,  should 
develop  discriminatory  criteria  for  screening  offenders  according  to: 

a.  Those  who  are  essentially  self-correcting  and  do  not  need  elaborate  programm- 
ing. 

b.  Those  who  require  different  degrees  of  community  supervision  and  programm- 
ing. 

c.  Those  who  require  highly  concentrated  institutional  controls  and  services. 

4.  The  policies  developed  by  the  classification  team  and  participating  agencies  also 
should  consider  the  tolerance  of  the  general  public  concerning  degrees  of 
"punishment"  that  must  be  inflicted  and  help  that  may  be  extended  to  the  offender. 
In  this  connection,  the  participation  of  the  public  in  developing  policies,  as  discussed 
in  Chapter  7,  would  be  useful. 

5.  The  work  of  the  classification  team  should  be  designed  to  enable: 

a.  Departments,  units,  and  components  of  the  correctional  system  to  provide  diffe- 
rential care  and  processing  of  offenders. 

b.  Managers  and  correctional  workers  to  array  the  clientele  in  caseloads  of  varying 
sizes  and  programs  appropriate  to  the  clients'  needs  as  opposed  to  those  of 
the  agencies. 

c.  The  system  to  match  client  needs  and  strengths  with  department  and  community 
resources  and  specifically  with  the  skills  of  those  providing  services. 

6.  The  classification  team  should  have  a  role  in  recommending  the  establishment 
of  new  community  programs  and  the  modification  of  existing  programs  to  involve 
volunteers,  ex-offenders,  and  para-professionals  as  discussed  elsewhere  in  this  report 
(see  Related  Standards).  It  should  also  have  an  evaluative  and  advisory  role  in 
the  operation  of  community  programs  as  they  affect  the  fulfillment  of  the  needs 
of  offenders  assigned  to  them. 
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7.  The  organization  of  the  classification  team  should  be  flexible  and  involve  rotating 
membership  and  chairmen  selected  on  an  alternating  basis  among  participating 
agencies. 

Conference  Action:  Modified;  The  group  recommended  that  this  standard  be  consi- 
dered as  part  of  the  comprehensive  planning  effort  of  proposed  Standard  4.2.  Provisions 
2,  3  and  4  were  deleted. 

Commentary:  Several  group  members  were  concerned  that  the  proposal  presumes 
the  guilt  of  the  alleged  offender  by  classifying  and  channeling  him  into  a  program  before 
trial.  Some  group  members  felt  classification  should  occur  after  sentencing  or  be  left  to 
the  discretion  of  the  judge.  If  done  before  trial,  wasted  time  and  manpower  would  result 
if  the  defendant  wasn't  found  guilty.  Further,  if  classification  teams  were  established,  they 
should  be  concerned  with  juveniles  as  well  as  adults. 

Although  the  group  had  some  problems  with  the  proposal  and  could  not  accept  it 
as  it  is,  they  felt  it  warranted  further  study  as  part  of  the  comprehensive  planning  effort 
of  Standard  4.2. 


STANDARD    7.1    —    DEVELOPMENT    PLAN    FOR    COMMUNITY-BASED 
ALTERNATIVES  TO  CONFINEMENT 

Each  State  correctional  system  or  correctional  systems  of  other  units  of  government 
should  begin  immediately  to  analyze  its  needs,  resources,  and  gaps  in  service  and  to  develop 
within  five  years  a  systematic  plan  with  timetable  and  scheme  for  implementing  a  range 
of  alternatives  to  institutionalization.  The  plan  should  specify  the  services  to  be  provided 
directly  by  the  correctional  authority  and  those  to  be  offered  through  other  community 
resources.  Community  advisory  assistance  (discussed  in  Standard  7.3)  is  essential.  The  plan 
should  be  developed  within  the  framework  of  total  system  planning  discussed  in  Chapter 
9,  Local  Adult  Institutions,  and  State  Planning  discussed  in  Chapter  13,  Organization  and 
Administration. 

Minimum  alternatives  to  be  included  in  the  plan  should  be  the  following: 

1.  Diversion  mechanisms  and  programs  prior  to  trial  and  sentence. 

2.  Nonresidential  supervision  programs  in  addition  to  probation  and  parole. 

3.  Residential  alternatives  to  incarceration. 

4.  Community  resources  open  to  confined  populations  and  institutional  resources  avail- 
able to  the  entire  community. 

5.  Prerelease  programs. 

6.  Community  facilities  for  released  offenders  in  the  critical  reentry  phase,  with  provi- 
sion for  short-term  return  as  needed. 

Conference  Action:  Accepted. 

Commentary:  The  philosophy  of  total  system  planning  was  accepted.  However, 
implementation  of  the  provisions  may  be  limited  by  the  lack  of  manpower  and  other  resources 
within  the  state  corrections  system. 

STANDARD  7.2  —  MARSHALING  AND  COORDINATING  COMMUNITY  RESOURCES 

Each  State  correctional  system  or  the  systems  of  other  units  of  government  should 
take  appropriate  action  immediately  to  establish  effective  working  relationships  with  the 
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major  social  institutions,  organizations,  and  agencies  of  the  community,  including  the  follow- 
ing: 

1.  Employment  resources  —  private  industry,  labor  unions,  employment  services,  and 
civil  service  systems. 

2.  Educational  resources  —  vocational  and  technical,  secondary,  college  and  university, 
adult  basic  education,  private  and  commercial  training,  government  and  private 
job  development  skills  and  training. 

3.  Social  welfare  services  —  public  assistance,  housing,  rehabilitation  services,  mental 
health  services,  counseling  assistance,  neighborhood  centers,  unemployment  com- 
pensation, and  private  social  service  agencies  of  all  kinds. 

4.  The  law  enforcement  system  —  Federal,  State,  and  local  law  enforcement  personnel, 
particularly  specialized  units  providing  public  information,  diversion,  and  services 
to  juveniles. 

5.  Other  relevant  community  organizations  and  groups  —  ethnic  and  cultural  groups, 
recreational  and  social  organizations,  religious  and  self-help  groups,  and  other 
devoted  to  political  or  social  action. 

At  the  management  level,  correctional  agencies  should  seek  to  involve  representatives 
of  these  community  resources  in  policy  development  and  interagency  procedures  for  consulta- 
tion, coordinated  planning,  joint  action,  and  shared  programs  and  facilities.  Correctional 
authorities  also  should  enlist  the  aid  of  such  bodies  in  fonnation  of  a  broad-based  and  aggres- 
sive lobby  that  will  speak  for  correctional  and  inmate  needs  and  support  community  correc- 
tional programs. 

At  the  operating  level,  correctional  agencies  should  initiate  procedures  to  work  coopera- 
tively in  obtaining  services  needed  by  offenders. 

Conference  Action:  Accepted. 

Commentary:  This  standard  was  termed  "good  common  sense."  Participants  said  such 
a  system  is  now  in  operation. 


STANDARD  7.3  —  CORIUECTIONS'  RESPONSIBILITY  FOR  CITIZEN  INVOLVEMENT 

Each  State  correctional  system  should  create  immediately: 

(a)  a  multipurpose  public  information  and  education  unit,  to  inform  the  general 
public  on  correctional  issues  and  to  organize  support  for  and  overcome  resis- 
tance to  general  reform  efforts  and  specific  community-based  projects;  and 

(b)  an  administrative  unit  responsible  for  securing  citizen  involvement  in  a  variety 
of  ways  within  corrections,  including  advisory  and  policymaking  roles,  direct 
service  roles,  and  cooperative  endeavors  with  correctional  clients. 

L  The  unit  responsible  for  securing  citizen  involvement  should  develop  and  make 
public  a  written  policy  on  selection  process,  term  of  service,  tasks,  responsibilites, 
and  authority  for  any  advisory  or  policymaking  body. 

2.  The  citizen  involvement  unit  should  be  specifically  assigned  the  management  of 
volunteer  personnel  serving  in  direct  service  capacities  with  correctional  clientele, 
to  include: 

a.    Design  and  coordination  of  volunteer  tasks. 
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b.  Screening  and  selection  of  appropriate  persons. 

c.  Orientation  to  the  system  and  training  as  required  for  particular  tasks. 

d.  Professional  supervision  of  volunteer  staff. 

e.  Development  of  appropriate  personnel  practices  for  volunteers,  including  per- 
sonnel records,  advancement  opportunities,  and  other  rewards. 

3.  The  unit  should  be  responsible  for  providing  for  supervision  of  offenders  who 
are  sers'ing  in  volunteer  roles. 

4.  The  unit  should  seek  to  diversify  institutional  programs  by  obtaining  needed 
resources  from  the  community  that  can  be  used  in  the  institution  and  by  examining 
and  causing  the  periodic  reevaluation  of  any  procedures  inhibiting  the  participation 
of  inmates  in  any  community  program. 

5.  The  unit  should  lead  in  establishing  and  operating  community-based  programs 
emanating  from  the  institution  or  from  a  satellite  facility  and,  on  an  ongoing  basis, 
seek  to  develop  new  opportunities  for  community  contacts  enabling  inmate  partici- 
pants and  custodial  staff  to  regularize  and  maximize  normal  interaction  with  com- 
munit>-  residents  and  institutions. 

Conference  Action:  Rejected. 

Commentary:  Public  information  and  volunteer  programs  formalized  to  the  degree 
demanded  by  this  standard  were  said  to  be  cumbersome  and  ineffective.  Participants  thought 
that  many  activities  outlined  in  this  standard  are  already  being  implemented  in  infonnal 
and  more  flexible  ways.  Participants  supported  the  concept  of  volunteer  action  but  expressed 
preference  for  informal  organization. 


STANDARD  7.4  —  INMATE  INVOLVEMENT  IN  COMMUNITY  PROGRAMS 

Correctional  agencies  should  begin  immediately  to  develop  arrangements  and  proce- 
dures for  offenders  sentenced  to  correctional  institutions  to  assume  increasing  individual 
responsibility  and  communit>'  contact.  A  variety  of  levels  of  individual  choice,  supervision, 
and  community  contact  should  be  specified  in  these  arrangements,  with  explicit  statements 
as  to  how  the  transitions  between  levels  are  to  be  accomplished.  Progress  from  one  level 
to  another  should  be  based  on  specified  behavioral  criteria  rather  than  on  sentence,  time 
served,  or  subjective  judgments  regarding  attitudes. 

The  arrangements  and  procedures  should  be  incorporated  in  the  classification  system 
to  be  used  at  an  institution  and  reflect  tlie  following: 

1.  When  an  oftender  is  received  at  a  correctional  institution,  he  should  meet  with 
the  classification  unit  (committee,  team  or  the  like)  to  develop  a  plan  for  increasing 
personal  responsibility  and  community  contact. 

2.  At  the  initial  meeting,  behavioral  objectives  should  be  established,  to  be  accom- 
plished within  a  month.  At  that  time  another  meeting  should  be  held  to  make 
adjustments  in  the  individual's  plan  which,  assuming  that  the  objectives  have  been 
met,  will  provide  for  transition  to  a  lower  level  of  custody  and  increasing  personal 
responsibility  and  community  involvement. 

3.  Similarly,  at  regular  time  intervals,  each  inmate's  status  should  be  reviewed,  and 
if  no  strong  reasons  exist  to  the  contrary,  further  favorable  adjustments  should  be 
made. 
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4.  Allowing  for  individual  differences  in  time  and  progress  or  lack  or  progress,  the 
inmate  should  move  through  a  series  of  levels  broadly  encompassing  movement 
from 

(a)  initial  security  involving  few  outside  privileges  and  minimal  contact  with  com- 
munity participants  in  institutional  programs  to 

(b)  lesser  degrees  of  custody  with  participation  in  institutional  and  community 
programs  involving  both  citizens  and  offenders,  to 

(c)  partial-release  programs  under  which  he  would  sleep  in  the  institution  but 
have  maximum  participation  in  insitutional  and  outside  activities  involving 
community  residents,  to 

(d)  residence  in  a  halfway  house  or  similar  noninstitutional  residence,  to 

(e)  residence  in  the  community  at  the  place  of  his  choice  with  moderate  supervi- 
sion, and  finally  to  release  from  correctional  supervision. 

5.  The  presumption  should  be  in  favor  of  decreasing  levels  of  supervision  and  increas- 
ing levels  of  individual  responsibility. 

6.  When  an  inmate  fails  to  meet  behavioral  objectives,  the  team  may  decide  to  keep 
him  in  the  same  status  for  another  period  or  move  him  back.  On  the  other  hand, 
his  behavioral  achievements  may  indicate  that  he  can  be  moved  forwarrd  rapidly 
without  having  to  go  through  all  the  successive  stages. 

7.  Throughout  the  process,  the  primary  emphasis  should  be  individualization  -  on 
behavioral  changes  based  on  the  individual's  interests,  abilities,  and  priorities. 
Offenders  also  should  be  afforded  opportunities  to  give  of  their  talents,  time,  and 
efforts  to  others,  including  other  inmates  and  community  residents. 

8.  A  guiding  principle  should  be  the  use  of  positive  reinforcement  in  bringing  about 
behavioral  improvements  rather  than  negative  reinforcement  in  the  form  of  punish- 
ment. 

Conference  Action:  Accepted  as  endorsement  for  expansion  of  certain  community  con- 
tact programs  now  being  utilized  in  Montana  State  Prison  and  juvenile  institutions. 

Commentary:  Group  discussion  centered  around  inmate  contact  with  community 
organizations  and  did  not  consider  the  decreasing  security  residential  provisions  outlined 
in  provisions,  1  through  8. 


STANDARD  8.1  —  ROLE  OF  POLICE  INTAKE  AND  DETENTION 

Each  juvenile  court  jurisdiction  immediately  should  take  the  leadership  in  working 
out  with  local  police  agencies  policies  and  procedures  governing  the  discretionary  diversion 
authority  of  police  officers  and  separating  police  officers  from  the  detention  decision  in 
dealing  with  juveniles. 

1.  Police  should  have  maximum  discretionary  authority,  at  the  point  of  first  contact 
as  well  as  at  the  police  station,  to  divert  juveniles  to  alternative  community-based 
programs  and  human  resource  agencies  outside  the  juvenile  justice  system,  when 
the  safety  of  the  community  is  not  jeopardized.  Disposition  may  include: 

a.  Release  on  the  basis  of  unfounded  charges. 

b.  Referral  to  parents  (warning  and  release). 
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c.  Referral  to  social  agencies. 

d.  Referral  to  juvenile  court  intake  services. 

2.  Police  should  not  have  discretionary  authority  to  make  detention  decisions.  This 
responsibility  rests  with  the  juvenile  court,  which  should  assume  control  over  admis- 
sions on  a  24-hour  basis. 

When  police  have  taken  custody  of  a  minor,  and  prior  to  disposition  under  Paragraph 
2  above,  the  following  guidelines  should  be  observed. 

1.  Under  the  provisions  of  Gault  and  Miranda,  police  should  first  warn  juveniles 
of  their  right  to  counsel  and  the  right  to  remain  silent  while  under  custodial  question- 
ing. 

2.  The  second  act  after  apprehending  a  minor  should  be  the  notification  of  his  parents. 

3.  Unless  a  knowing  and  intelligent  waiver  is  made  by  the  juvenile,  extrajudicial 
statements  to  police  or  court  officers  not  made  in  the  presence  of  parents  or  counsel 
should  be  inadmissible  in  juvenile  court. 

4.  Juveniles  should  not  be  fingerprinted  or  photographed  or  otherwise  routed  through 
the  usual  adult  booking  process. 

5.  Juvenile  records  should  be  maintained  physically  separate  from  adult  case  records. 

Conference  Action:  Modified  by  deleting  provision  2  and  sub-standard  3  to  eliminate 
possibility  of  juvenile  waiving  rights. 

Commentary:  The  power  to  detain  juveniles  must  remain  with  the  police  in  order 
to  protect  the  juvenile  and/or  the  community.  The  group  recognized  that  in  smaller  jurisdic- 
tions it  is  not  feasible  for  the  juvenile  jurisdiction  to  supervise  detention  on  a  24-hour  a 
day  basis.  However,  the  group  felt  that  the  juvenile  court  should  become  involved  witliin 
a  24  hour  period. 

One  delegate  suggested  the  wording  was  too  restrictive  concerning  time  in  which 
to  notify  parents  and  suggested  "a  reasonable  effort  to  notify  the  parents/or  guardians"  be 
substituted  in  2,  substandard  (2). 


STANDARD  8.2  —  JUVENILE  INTAKE  SERVICES 

Each  juvenile  court  jurisdiction  immediately  should  take  action,  including  the  pursuit 
of  enabling  legislation  where  necessary,  to  establish  within  the  court  organized  intake 
services  operating  as  a  part  of  or  in  conjunction  with  the  detention  center.  Intake  services 
should  be  geared  to  the  provision  of  screening  and  referral  intended  to  divert  as  many 
youngsters  as  possible  from  the  juvenile  justice  system  and  to  reduce  the  detention  of  youngs- 
ters to  an  absolute  minimum. 

1.  Intake  personnel  should  have  authority  and  responsibility  to: 

a.  Dismiss  the  complaint  when  the  matter  does  not  fall  within  the  jurisdiction 
of  the  juvenile  court  or  is  so  minor  or  the  circumstances  are  such  that  no  interven- 
tion is  required. 

b.  Dismiss  complaints  which  seem  arbitrary,  vindictive,  or  against  the  best  interests 
of  the  child. 

c.  Divert  as  many  youngsters  as  possible  to  another  appropriate  court  or  to  altema- 
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tive  programs  such  as  mental  health  and  family  services,  public  welfare  agencies, 
youth  service  bureaus,  and  similar  public  and  private  agencies. 

2.  Intake  personnel  should  seek  informal  service  disposition  for  as  many  cases  as 
possible,  provided  the  safety  of  the  child  and  of  the  community  is  not  endangered. 
Informal  service  denotes  any  provision  for  continuing  eftbrts  on  the  part  of  the 
court  at  disposition  without  the  filing  of  a  petition,  including: 

a.  Infomial  adjustments. 

b.  Informal  probation. 

c.  Consent  decrees. 

3.  Infomial  service  dispositions  should  have  the  following  characteristics: 

a.  The  juvenile  and  his  parents  should  be  advised  of  their  right  to  counsel. 

b.  Participation  by  all  concerned  should  be  voluntary. 

c.  The  major  facts  of  the  case  should  be  undisputed. 

d.  Participants  should  be  advised  of  their  right  to  formal  adjudication. 

e.  Any  statements  made  during  the  informal  process  should  be  excluded  from 
any  subsequent  formal  proceeding  on  the  original  complaint. 

f.  A  reasonable  time  limit  (1  to  2  months)  should  be  adhered  to  between  date 
of  complaint  and  date  of  agreement. 

g.  Restraints  placed  on  the  freedom  of  juveniles  in  connection  with  infonnal  dispos- 
itions should  be  minimal. 

h.  When  the  juvenile  and  his  parents  agree  to  informal  proceedings,  they  should 
be  infonned  that  they  can  terminate  such  disposition  at  any  time  and  request 
formal  adjudication. 

4.  Informal  probation  is  the  informal  supervision  of  a  youngster  by  a  probation  officer 
who  wishes  to  reserve  judgment  on  the  need  for  filing  a  petition  until  after  he 
has  had  the  opportmiity  to  determine  whether  informal  treatment  is  sufficient  to 
meet  the  needs  of  the  case. 

5.  A  consent  decree  denotes  a  more  formalized  order  for  casework  supervision  and 
is  neither  a  formal  determination  of  jurisdictional  fact  nor  a  formal  disposition. 
In  addition  to  the  characteristics  listed  in  Paragraph  3,  consent  decrees  should 
be  governed  by  the  following  consideration: 

a.  Compliance  with  the  decree  should  bar  further  proceedings  based  on  the  events 
out  of  which  the  proceedings  arose. 

b.  Consummation  of  the  decree  should  not  result  in  subsequent  removal  of  the 
child  from  his  family. 

c.  The  decree  should  not  be  in  force  more  than  3  to  6  months. 

d.  The  decree  should  state  that  it  does  not  constitute  a  formal  adjudication. 

e.  No  consent  decree  should  be  issued  without  a  hearing  at  which  sufficient  evi- 
dence appears  to  provide  a  proper  foundation  for  the  decree.  A  record  of  such 
hearing  should  be  kept  and  the  court  in  issuing  the  decree  should  state  in 
writing  the  reasons  for  the  decree  and  the  factual  information  on  which  it  is 
based. 
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6.  Cases  requiring  judicial  action  should  be  referred  to  the  court. 

a.  Court  action  is  indicated  when: 

(1)  Either  the  juvenile  or  the  complainant  requests  a  hearing. 

(2)  There  are  substantial  discrepancies  about  the  allegations,  or  denial,  of  a 
serious  offense. 

(3)  Protection  of  the  community  is  an  issue. 

(4)  Needs  of  the  juvenile  or  the  gravity  of  the  offense  makes  court  attention 
appropriate. 

b.  In  all  other  instances,  court  action  should  not  be  indicated  and  the  juvenile 
should  be  diverted  from  the  court  process.  Under  no  circumstances  should 
children  be  referred  to  court  for  behavior  that  would  not  bring  them  before 
the  law  if  they  were  adults.  Under  the  supervision  of  the  court,  review  and 
monitoring  procedures  should  evaluate  the  effectiveness  of  intake  services  in 
accomplishing  the  diversion  of  children  from  the  juvenile  justice  system  and 
reducing  the  use  of  detention,  as  well  as  appropriateness  and  results  of  infomial 
dispositions. 

7.  Predetention  screening  of  children  and  youths  referred  for  court  action  should  place 
into  their  parental  home,  a  shelter,  or  nonsecure  residential  care  as  many  youngsters 
as  may  be  consistent  with  their  needs  and  the  safety  of  the  community.  Detention 
prior  to  adjudication  of  delinquency  should  be  based  on  these  criteria: 

a.  Detention  should  be  considered  a  last  resort  where  no  other  reasonable  alterna- 
tive is  available. 

b.  Detention  should  be  used  only  where  the  juvenile  has  no  parent,  guardian, 
custodian,  or  other  person  able  to  provide  supervision  and  care  for  him  and 
able  to  assure  his  presence  at  subsequent  judicial  hearings. 

c.  Detention  decisions  should  be  made  only  by  court  or  intake  services  personnel, 
not  by  police  officers. 

d.  Prior  to  first  judicial  hearing,  the  juvenile  should  not  be  detained  longer  than 
overnight. 

e.  Juveniles  should  not  be  detained  in  jails,  lockups,  or  other  facilities  for  adults. 

Conference  Action:  Modified  to  allow  greater  flexibility  to  the  juvenile  court  in  estab- 
lishing length  of  supervision  and  disposition. 

Eliminate  3  (e)  and  change  7  (d)  to  read,  "Prior  to  first  judicial  hearing,  the  juvenile 
should  not  be  detained  longer  than  necessar>'." 

Delete  6  (b). 

Commentary:  Juvenile  should  know  they  face  an  authority  which  has  power  to  curb 
delinquent  acts  such  as  truancy,  curfew  violations  and  failure  to  obey  parental  guidance. 
The  juvenile  court  should  not  relinquish  this  authoritv'  unless  some  other  agency  assumes 
control. 

Participants  objected  to  the  negative  wording  of  this  standard  as  an  enumeration  of 
don'ts  rather  than  prescribing  a  positi\e  direction  for  the  juvenile  court.  Some  participants 
felt  that  the  proposed  Montana  Youth  Act  would  provide  more  reliable  and  positive  guidance. 
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STANDARD  8.3  —  JUVENILE  DETENTION  CENTER  PLANNING 

When  total  system  planning  conducted  as  outlined  in  Standard  9.1  indicates  need 
for  renovation  of  existing  detention  facilities  to  accommodate  an  expanded  function  involving 
intake  services  or  shows  need  for  construction  of  a  new  juvenile  detention  facility,  each 
juvenile  court  jurisdiction  should  take  the  following  principles  into  consideration  in  planning 
the  indicated  renovations  or  new  construction. 

L  The  detention  facility  should  be  located  in  a  residential  area  in  the  community 
and  near  juvenile  court  and  community  resources. 

2.  Population  of  detention  centers  should  not  exceed  30  residents.  When  populations 
requirements  significantly  exceed  this  number,  development  of  separate  compo- 
nents under  the  network  system  concept  outlined  in  Standard  9.1  should  be 
pursued. 

3.  Living  area  capacities  within  the  center  should  not  exceed  10  to  12  youngsters 
each.  Only  individual  occupancy  should  be  provided,  with  single  rooms  and  prog- 
ramming regarded  as  essential.  Individual  rooms  should  be  pleasant,  adequately 
furnished,  and  homelike  rather  than  punitive  and  hostile  in  atmosphere. 

4.  Security  should  not  be  reviewed  as  an  indispensable  quality  of  the  physical  environ- 
ment but  should  be  based  on  a  combination  of  staffing  patterns,  technological 
devices,  and  physical  design. 

5.  Existing  residential  facilities  within  the  community  should  be  used  in  preference 
to  new  construction. 

6.  Facility  programming  should  be  based  on  investigation  of  community  resources, 
with  the  contemplation  of  full  use  of  these  resources,  prior  to  determination  of 
the  facility's  in-house  program  requirements. 

7.  New  constmction  and  renovation  of  existing  facilities  should  be  based  on  considera- 
tion of  the  functional  interrelationships  between  program  activities  and  program 
participants. 

8.  Detention  facilities  should  be  coeducational  and  should  have  access  to  a  full  range 
of  supportive  programs,  including  education,  library,  recreation,  arts  and  crafts, 
music,  drama,  writing,  and  entertainment.  Outdoor  recreational  areas  are  essential. 

9.  Citizen  advisory  boards  should  be  established  to  pursue  development  of  in-house 
and  community-based  programs  and  alternatives  of  detention. 

10.  Planning  should  comply  with  pertinent  State  and  Federal  regulations  and  the 
Environmental  Policy  Act  of  1969. 

Conference  Action:  Rejected.  Provisions  not  applicable  to  a  small  state. 

Commentary:  There  was  general  disagreement  about  coeducational  facilities.  Many 
felt  that  coeducational  would  present  a  need  for  greater  security. 

All  felt  that  the  small  populations  of  the  state  ruled  out  consideration  of  this  standard 
although  many  of  the  provisions  are  commendable. 

STANDARD  9.1  —  TOTAL  SYSTEM  PLANNING 

State  and  local  corrections  systems  and  planning  agencies  should  immediately  under- 
take, on  a  cooperative  basis,  planning  for  community  corrections  based  on  a  total  system 
philosophy  that  encompasses  the  full  range  of  offenders'  needs  and  the  overall  goal  of 
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crime  reduction.  Total  system  planning  for  a  particular  area  should  include  the  following 
concepts: 

1.  While  the  actual  methodology  may  vary,  total  system  planning  should  include 
these  phases: 

a.  A  problem  definition  phase,  including  initial  demarcation  of  the  specific  service 
area,  as  determined  by  the  scope  of  the  problem  to  be  addressed.  Its  identification 
results  in  a  preliminary  statement  of  the  correctional  problem. 

b.  Data  sur\ey  and  analysis  designed  to  obtain  comprehensive  information  on 
population  trends  and  demography,  judicial  practices,  offender  profiles,  service 
area  resources,  geographic  and  physical  characteristics,  and  political  and  gover- 
nmental composition.  Such  information  is  needed  to  assess  service  area  needs 
and  capabilities  and  to  determine  priorities. 

c.  A  program  linkage  phase  involving  examination  of  various  ways  to  meet  the 
problems  identified.  The  linkages  should  emphasize  service  area  resources  that 
can  be  used  to  deliver  communit\-based  correctional  programs  as  alternatives 
to  incarceration.  Identification  and  development  of  diversion  programs  by  prog- 
ram linkage  will  have  significant  implications  for  a  service  area's  detention 
capacit>'  and  program  requirements. 

d.  A  definition  and  description  of  the  correctional  deliven.'  system  for  the  service 
area  developed  on  the  basis  of  results  of  the  previous  phases.  Facility'  and 
nonfacilit\'  program  requirements  should  be  included. 

e.  Program  and  facility  design,  which  proceed  from  delivery  system  definition. 
The  resulting  overall  community'  correctional  system  design  will  vary  with 
specific  service  area  characteristics,  but  it  should  follow  either  a  regional  or 
a  network  approach. 

i.  A  network  service  delivery  system  should  be  developed  for  urban  service 
areas  with  large  offender  populations.  This  system  should  have  dispersed 
components  (programs  and  facilities)  that  are  integrated  operationally  and 
administratively.  The  network  should  include  all  components  necessary  to 
meet  the  needs  of  clientele  and  the  community.  Judicial  intake,  evaluation 
and  assessment,  and  pretrial  detention  programs  should  be  located  near 
the  clients'  communities  or  neighborhoods  and  should  use  existing  commun- 
ity resources. 

ii.  A  regionalized  service  delivery  system  should  be  developed  for  service  areas 
that  are  sparsely  populated  and  include  a  number  of  cities,  towns,  or  villages. 
Such  a  system  may  be  cit\-county  or  multicountv-  in  composition  and  scope. 
Major  facility  and  program  components  should  be  consolidated  in  a  central 
area  or  municipality.  Components  should  include  diagnostic  services, 
judicial  intake,  pretrial  and  posttrial  residential  facilities,  special  programs, 
and  resource  coordination.  E.xtended  components,  such  as  prerelease,  work 
education  release,  alcoholic  narcotic  treatment,  and  related  program  coordi- 
nation units,  should  be  located  in  smaller  population  centers.  A  provision  for 
operational  and  administiative  coordination  with  the  centralized  component 
should  be  located  in  close  proximity  to  court  services  and  be  accessible  to 
private  and  public  transportation. 

2.  All  correctional  planning  should  include  consideration  of  the  physical,  social,  and 
aesthetic  impact  imposed  b>  any  facility-  or  network.  Such  consideration  should 
be  based  on  the  National  En\'ironmental  Policy  Act  of  1969. 
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3.  All  planning  efforts  should  be  made  in  the  context  of  the  master  plan  of  the  statewide 
correctional  planning  body. 

4.  Individual  program  needs,  such  as  detention  centers,  should  not  be  considered 
apart  from  the  overall  correctional  service  plan  or  the  relevant  aspects  of  social 
service  systems  (health,  education,  public  assistance,  etc.)  that  have  potential  for 
sharing  facilities,  resources  and  experience. 

5.  All  community  correctional  planning  should  give  highest  priority  to  diversion  from 
the  criminal  justice  system  and  utilization  of  existing  community  resources. 

Conference  Action:  Rejected.  Participants  agreed  with  concept  but  found  it  unfeasible. 

Commentary:  Under  present  system  of  administration,  total  planning  is  impossible. 
A  Division  of  Corrections  or  centralized  administration  would  be  necessary  to  begin  such 
planning. 


STANDARD  9.2  —  STATE  OPERATION  AND  CONTROL  OF  LOCAL  INSTITUTIONS 

All  local  detention  and  correctional  functions,  both  pre-  and  post-conviction,  should 
be  incorporated  within  the  appropriate  systems  by  1982. 

1.  Community-based  resources  should  be  developed  initially  through  subsidy  contract 
programs,  subject  to  State  standards,  which  reimburse  the  local  unit  of  government 
for  accepting  State  commitments. 

2.  Coordinated  planning  for  community-based  correctional  services  should  be 
implemented  immediately  on  a  State  and  regional  basis.  This  planning  should 
take  place  under  jurisdiction  of  the  State  correctional  system. 

3.  Special  training  and  other  programs  operated  by  the  State  should  be  available 
immediately  to  offenders  in  the  community  by  utilizing  mobile  service  delivery 
or  specialized  regional  centers. 

4.  Program  personnel  should  be  recruited  from  the  immediate  community  or  service 
area  to  the  maximum  extent  possible.  Employees'  ties  with  the  local  community 
and  identification  with  the  offender  population  should  be  considered  essential  to 
community  involvement  in  the  correctional  program.  At  the  same  time,  professional 
services  should  not  be  sacrificed,  and  State  training  programs  should  be  provided 
to  upgrade  employee  skills. 

Conference  Action:  Modified  to  read:  "All  local  detention  and  correctional  facilities 
shall  be  under  the  control  of  local  law  enforcement  agencies,  subject  to  the  supervision 
and  standards  of  a  state  agency." 

Commentary:  Group  discussion  focused  on  state  supervision  and  inspection  to  enforce 
minimum  sanitation  standards  for  local  institutions.  The  concept  of  utilizing  local  facilities 
for  post-conviction  detention  was  not  discussed. 

The  group  rejected  state  control  while  approving  inspection  and  standards  set  and 
enforced  by  a  state  agency,  probably  the  Board  of  Health. 

To  facilitate  improvement  of  local  facilities,  the  group  approved  consolidation  of  city/- 
county  detention  centers.  However,  police  and  sheriffs'  departments  should  remain  apart. 

The  regional  facility  concept  was  dismissed  as  presenting  too  many  problems  to  be 
feasible. 
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STANDARD  9.3  —  STATE  INSPECTION  OF  LOCAL  FACILITIES 

Pending  implementation  of  Standard  9.2  (State  Operation  and  Control  of  Local  Institu- 
tions) State  legislatures  should  immediately  authorize  the  formulation  of  State  standards 
for  correctional  facilities  and  operational  procedures  and  State  inspection  to  insure  com- 
pliance, including  such  features  as: 

1.  Access  of  inspectors  to  a  facility  and  the  persons  therein. 

2.  Inspection  of: 

a.  Administrative  area,  including  recordkeeping  procedures. 

b.  Health  and  medical  services. 

c.  Offenders'  leisure  activities. 

d.  Offenders'  employment. 

e.  Offenders'  education  and  work  programs. 

f.  Offenders'  housing. 

g.  Offenders'  recreation  programs. 
h.  Food  service. 

i.     Observation  of  rights  of  offenders. 

3.  Every  detention  facility  for  adults  or  juveniles  should  ha\e  provision  for  an  outside, 
objective  evaluation  at  least  once  a  year.  Contractual  arrangements  can  be  made 
with  competent  evaluators. 

4.  If  the  evaluation  finds  the  facility's  programs  do  not  meet  prescribed  standards. 
State  authorities  should  be  informed  in  writing  of  the  existing  conditions  and 
deficiencies.  The  State  authorities  should  be  empowered  to  make  an  inspection 
to  ascertain  the  facts  about  the  existing  condition  of  the  facility-. 

5.  The  State  agency  should  have  authority-  to  require  the  officers  in  charge  of  the 
facility  to  take  the  necessary  measures  to  bring  the  facility  up  to  standards. 

6.  In  the  event  that  the  facility's  staff  fails  to  implement  the  necessary  changes  within 
a  reasonable  time,  the  State  agency  should  have  authority  to  condemn  the  facility. 

7.  Once  a  facility  is  condemned,  it  should  be  unlawful  to  commit  or  confine  any 
persons  to  it.  Prisoners  should  be  relocated  to  facilities  that  meet  established  stan- 
dards until  a  new  or  renovated  facility'  is  available.  Provisions  should  be  made 
for  distribution  of  offenders  and  payment  of  expenses  for  relocated  prisoners  by 
the  detaining  jurisdiction. 

Conference  Action:  Modify  by  inserting  provision  to  protect  local  governments  from 
impossible  demands  by  state  inspectors. 

Commentary:  While  admitting  a  need  for  periodic  inspections  and  minimum  standards, 
participants  expressed  concern  that  state  inspectors  would  make  unreasonable  demands  on 
local  government.  Inspection  standards  must  realistically  evaluate  the  economic  resources 
of  the  local  government  to  improve  jail  facilities.  Deplorable  jails  should  be  closed  but 
others  may  have  to  be  tolerated. 
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STANDARD  9.10  —  LOCAL  FACILITY  EVALUATION  AND  PLANNING 

Jurisdictions  evaluating  the  physical  plants  of  existing  local  facilities  for  adults  or 
planning  new  facilities  should  be  guided  by  the  following  considerations: 

1.  A  comprehensive  survey  and  analysis  should  be  made  of  criminal  justice  needs 
and  projections  in  a  particular  service  area. 

a.  Evaluation  of  populations  levels  and  projections  should  assume  maximum  use 
of  pretrial  release  programs  and  postadjudication  alternatives  to  incarceration. 

b.  Diversion  of  sociomedical  problem  cases  (alcoholics,  narcotic  addicts,  mentally 
ill,  and  vagrants)  should  be  provided  for. 

2.  Facility  planning,  location,  and  construction  should: 

a.  Develop,  maintain,  and  strengthen  offenders'  ties  with  the  community.  There- 
fore, convenient  access  to  work,  school,  family,  recreation,  professional  services, 
and  community  activities  should  be  maximized. 

b.  Increase  the  likelihood  of  community  acceptance,  the  availability  of  contracted 
programs  and  purchased  professional  services,  and  attractiveness  to  volunteers, 
paraprofessionals,  and  professional  staff. 

c.  Afford  easy  access  to  the  courts  and  legal  services  to  facilitate  intake  screening, 
presentence  investigations,  postsentence  programming,  and  pretrial  detention. 

3.  A  spatial  "activity  design"  should  be  developed. 

a.  Planning  of  sleeping,  dining,  counseling,  visiting,  movement,  programs,  and 
other  functions  should  be  directed  at  optimizing  the  conditions  of  each. 

b.     Unnecessary  distance  between  staff  and  resident  territories  should  be 
eliminated. 

c.  Transitional  spaces  should  be  provided  that  can  be  used  by  "outside"  and  inmate 
participants  and  give  a  feeling  of  openness. 

4.  Security  elements  and  detention  provisions  should  not  dominate  facility  design. 

a.  Appropriate  levels  of  security  should  be  achieved  through  a  range  of  unobtrusive 
measures  that  avoid  the  ubiquitous  "cage"  and  "closed"  environment. 

b.  Environmental  conditions  comparable  to  normal  living  should  be  provided  to 
support  development  or  normal  behavior  patterns. 

c.  All  inmates  should  be  accommodated  in  individual  rooms  arranged  in  residential 
clusters  of  8  to  24  rooms  to  achieve  separation  of  accused  and  sentenced  persons, 
male  and  female  offenders,  and  varying  security  levels  and  to  reduce  the  deper- 
sonalization of  institutional  living. 

d.  A  range  of  facility  types  and  the  quality  and  kinds  of  spaces  comprising  them 
should  be  developed  to  provide  for  sequential  movement  of  inmates  through 
different  treatment  and  physical  spaces  consistent  with  their  progress. 

5.  Applicable  health,  sanitation,  space,  safety,  construction,  environmental,  and  cus- 
tody codes  and  regulations  must  be  taken  into  account. 

6.  Consideration  must  be  given  to  resources  available  and  the  most  efficient  use  of 
funds. 

a.    Expenditures  on  security  hardward  should  be  minimized. 
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b.  Existing  community  resources  should  be  used  for  provision  of  correctional  ser- 
vices to  the  maximum  feasible  extent. 

c.  Shared  use  of  facilities  with  other  social  agencies  not  conventionally  associated 
with  corrections  should  be  investigated. 

d.  Facility  design  should  emphasize  flexibility  and  amenability  to  change  in  antici- 
pation of  fluctuating  conditions  and  needs  and  to  achieve  highest  return  on 
capital  investment. 

7.  Prisoners  should  be  handled  in  a  manner  consistent  with  humane  standards. 

a.  Use  of  closed-circuit  television  and  other  electronic  surveillance  is  detrimental 
to  program  objectives,  particularly  when  used  as  a  substitute  for  direct  staff- 
resident  interaction.  Experience  in  the  use  of  such  equipment  also  has  proved 
unsatisfactory  for  any  purposes  other  than  traffic  control  or  surveillance  of  institu- 
tional areas  where  inmates'  presence  is  not  authorized. 

b.  Individual  residence  space  should  provide  sensory  stimulation  and  opportunity 
for  self-expression  and  personalizing  the  environment. 

8.  Existing  community  facilities  should  be  explored  as  potential  replacements  for, 
or  adjuncts  to,  a  proposed  facility. 

9.  Planning  for  network  facilities  should  include  no  single  component,  or  institution, 
housing  more  than  300  persons. 

Conference  Action:  Accepted.  Participants  recommended  construction  of  regional 
facilities  plus  overnight  holding  facilities  in  rural  areas. 

Commentary:  (Discussion  of  this'  Standard  was  by  a  different  group  than  that  which 
studied  9.2  and  9.3). 

Participants  concluded  that  the  current  state  of  Montana  jails  was  deplorable  and 
local  resources  were  not  adequate  for  renovation  or  new  construction.  Suggested  solution 
was  a  series  of  regional  detention  centers  augmented  by  small  overnight  holding  facilities 
in  selected  rural  areas. 


STANDARD  10.1  —  ORGANIZATION  OF  PROBATION 

Each  State  with  locally  or  judicially  administered  probation  should  take  action,  in 
implementation  of  Standard  16.4,  Unifying  Correctional  Programs,  to  place  probation  organiza- 
tionally in  the  executive  branch  of  State  government.  The  State  correctional  agency  should 
be  given  responsibility  for: 

1.  Establishing  statewide  goals,  policies,  and  priorities  that  can  be  translated  into 
measurable  objectives  by  those  delivering  services  to  courts  and  probationers. 

2.  Program  planning  and  development  of  innovative  service  strategies. 

3.  Staff  development  and  training. 

4.  Planning  for  manpower  needs  and  recruitaient. 

5.  Collecting  statistics,  monitoring  services,  and  conducting  research  and  evaluation. 

6.  Offering  consultation  to  courts,  legislative  bodies  and  local  executives. 

7.  Coordinating  the  activities  of  separate  systems  for  delivery  of  services  to  the  courts 
and  to  probationers. 
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If  an  effort  to  place  probation  under  direct  State  operation  fails,  the  State  correctional 
agency  should  be  given  authority  to  supervise  local  probation  and  to  operate  regional  units 
in  rrual  areas  where  population  does  not  justify  creation  or  continuation  of  local  probation. 
The  State  correctional  agency,  in  addition  to  the  responsibilities  previously  listed,  should 
be  given  responsibility  for: 

1.  Establishing  standards  relating  to  personnel,  services  to  courts,  services  to  prob- 
ationers, and  records  to  be  maintained,  including  fomiat  of  reports  to  courts,  statistics, 
and  fiscal  controls. 

2.  Consultation  to  local  probation  agencies,  including  evaluation  of  services  with 
recommendations  for  improvement;  assisting  local  systems  to  develop  uniform 
record  and  statistical  reporting  procedures  conforming  to  State  standards;  and  aiding 
in  local  staff  development  efforts. 

3.  Assistance  in  evaluating  the  number  and  type  of  staff  needed  in  each  jurisdiction. 

4.  Financial  assistance  through  reimbursement  or  subsidy  of  those  local  probation 
agencies  meeting  State  standards. 

Conference  Action:  No  agreement. 

Commentary:  Participants  could  not  agree  on  plan  to  unify  probation  and  proper  place- 
ment of  such  services  within  state  government.  Discussion  group  favored  continued  separation 
of  adult  and  juvenile  probation  services  with  juvenile  officers  remaining  under  jurisdiction 
of  District  Courts. 

An  alternative  proposal  was  made  to  place  all  probation  and  parole  sei'vices  under 
supervision  of  a  Division  of  Conections  within  the  Depaitment  of  Institutions.  This  plan 
would  provide  for  uniform  training  and  services. 

In  the  General  Assembly  another  alternative  was  suggested.  The  state  would  offer 
courts  a  probation  officer  in  a  state-supported  county  system.  The  judicial  district  could 
decline,  in  which  case  the  state  would  contract  with  the  court  officer  to  supenise  state  cases 
within  the  area.  The  state  would  provide  training  and  supervision  of  state  officers  and  court 
retained  officers  handling  cases  for  the  state. 


STANDARD  10.2  —  SERVICES  TO  PROBATIONERS 

Each  probation  system  should  develop  by  1975  a  goal  oriented  service  delivery  system 
that  seeks  to  remove  or  reduce  barriers  confronting  probationers.  The  needs  of  probationers 
should  be  identified,  priorities  established,  and  resources  allocated  based  on  established 
goals  of  the  probation  system.  (See  Standards  5.14  and  5.15  and  the  narrative  of  Chapter 
16  for  probation's  services  to  the  courts.) 

1.  Services  provided  directly  should  be  limited  to  activities  defined  as  belonging 
distinctly  to  probation.  Other  needed  services  should  be  procured  from  other 
agencies  that  have  primary  responsibility  for  them.  It  is  essential  that  funds  be 
provided  for  purchase  of  services. 

2.  The  staff  delivering  services  to  probationers  in  urban  areas  should  be  separate 
and  distinct  fi"om  the  staff  delivering  services  to  the  courts,  although  they  may 
be  part  of  the  same  agency.  The  staff  delivering  services  to  probationers  should 
be  located  in  the  communities  where  probationers  reside  and  in  service  centers 
with  access  to  programs  of  allied  human  services. 

3.  The  probation  system  should  be  organized  to  deliver  a  range  of  services  by  a  range 
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of  staff  to  probationers.  Various  modules  should  be  used  for  organizing  staff  and 
probationers  into  workloads  or  task  groups,  not  caseloads.  The  modules  should 
include  staff  teams  related  to  groups  of  probationers  and  differentiated  programs 
based  on  offender  tvpologies. 

4.  The  primary  function  of  the  probation  officer  should  be  that  of  conimunit>-  resource 
manager  for  probationers. 

Conference  Action:  Accepted. 

Commentary:  Pro\'isions  of  this  standard  are  within  the  current  practices  of  the  proba- 
tion and  parole  officers.  Participants  recommended  that  probation  and  parole  staff  be  increased 
and  more  fimds  be  allocated  to  purchase  services. 


STANDARD  11.1  —  PLANNING  NEW  CORRECTIONAL  INSTITUTIONS 

Each  correctional  agenc\  administering  State  institutions  for  juvenile  or  adult  offenders 
should  adopt  immediately  a  policy  of  not  building  new  major  institutions  for  juveniles  under 
any  circumstances,  and  not  building  new  institutions  for  adults  unless  an  analysis  of  the 
total  criminal  justice  and  adult  corrections  systems  produces  a  clear  finding  that  no  alternative 
is  possible.  In  the  latter  instance,  the  analysis  should  conform  generally  to  the  "total  system 
planning"  discussed  in  Chapter  9,  Local  Adult  Institutions.  If  this  effort  proves  conclusively 
that  a  new  institution  for  adults  is  essential,  these  factors  should  characterize  the  planning 
and  design  process: 

1.  A  collaborative  planning  effort  should  identify  the  purpose  of  the  physical  plant. 

2.  The  size  of  tlie  inmate  population  of  the  projected  institution  should  be  small  enough 
to  allow  security  without  excessive  regimentation,  surveillance  equipment,  or  rep- 
ressive hardware. 

3.  The  location  of  the  institution  should  be  selected  on  the  basis  of  its  proximity 
to: 

a.  The  communities  from  which  the  inmates  come. 

b.  Areas  capable  of  providing  or  attracting  adequate  numbers  of  qualified  line 
and  professional  staff  members  of  racial  and  ethnic  origin  compatible  with  the 
inmate  population,  and  capable  of  supporting  staff  lifestyles  and  community 
service  ■  requirements . 

c.  Areas  that  have  communit>'  services  to  support  the  correctional  goal,  including 
social  services,  schools,  hospitals,  and  universities. 

d.  The  courts  and  auxiliary  correctional  agencies. 

e.  Public  transportation. 

4.  The  physical  environment  of  a  new  institution  should  be  designed  with  considera- 
tion to: 

a.  Provision  of  privacy  and  personal  space. 

b.  Minimization  of  noise. 

c.  Reduction  of  sensory  deprivation. 

d.  Encouragement  of  constructive  inmate-staff  relationships. 
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e.    Provision  of  adequate  utilitv'  services. 

5.  Provision  also  should  be  made  for: 

a.    Dignified  facilities  for  inmate  visiting. 

Conference  Action:  Modified  to  read,  "Each  correctional  agency  administering  state 
institutions  for  juvenile  or  adult  offenders  should  adopt  a  policy  of  not  establishing  new 
major  institutions  unless  an  analysis  of  the  total  corrections  system  shows  that  no  alternative 
is  possible." 

Commentary:  Participants  favored  the  concept  of  total  planning  but  felt  that  immediate 
"stop-gap"  action  was  necessary.  Projected  plans  for  the  new  prison  are  acceptable  and 
within  the  framework  defined  by  this  standard. 

Juvenile  institutions  are,  properly,  concerned  with  the  renovation  of  current  facilities. 
Commitments  have  been  made  to  expand  group  and  foster  care  community  facilities  to  meet 
the  increased  current  needs  of  the  juvenile  system. 


STANDARD  11.2  —  MODIFICATION  OF  EXISTING  INSTITUTIONS 

Each  correctional  agency  administering  State  institutions  for  juvenile  or  adult  offenders 
should  undertake  immediately  a  5-year  program  of  reexamining  existing  institutions  to 
minimize  their  use,  and,  for  those  who  must  be  incarcerated,  modifying  the  institutions 
to  minimize  the  deleterious  effects  of  excessive  regimentation  and  harmful  physical  environ- 
ments imposed  by  physical  plants. 

1.  A  collaborative  planning  effort  should  be  made  to  determine  the  legitimate  role 
of  each  institution  in  the  correctional  system. 

2.  If  the  average  population  of  an  institution  is  too  large  to  facilitate  the  purposes 
stated  in  paragraph  2  of  Standard  11.1,  it  should  be  reduced. 

3.  Consideration  should  be  given  to  the  abandonment  of  adult  institutions  that  do 
not  fit  the  location  criteria  of  paragraph  3  of  Standard  11.1. 

4.  All  major  institutions  for  juveniles  should  be  phased  out  over  the  .5-year  period. 

5.  The  physical  environments  of  the  adult  institutions  to  be  retained  should  be  modified 
to  achieve  the  objectives  stated  in  paragraph  4  of  Standard  11.1  as  to: 

a.  Provision  of  privacy  and  personal  space. 

b.  Minimization  of  noise. 

c.  Reduction  of  sensory  deprivation. 

d.  Reduction  in  size  of  inmate  activit>'  spaces  to  facilitate  constructive  inmate-staff 
relationships. 

e.  Provision  of  adequate  utilit>'  services. 

6.  Plant  modification  of  retained  institutions  should  also  be  undertaken  to  pro\ide 
larger,  more  dignified,  and  more  informal  visiting  facilities;  spaces  for  formal  and 
informal  individual  and  group  counseling,  education  and  vocational  training,  work- 
shops, recreational  facilities,  and  medical  and  hospital  facilities;  and  such  additional 
program  spaces  as  may  fit  the  identified  purposes  of  the  institution. 

7.  A  reexamination  of  the  purposes  and  physical  facilities  of  each  existing  institution 
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should  be  undertaken  at  least  every  5  years,  in  connection  with  continuing  long- 
range  planning  for  the  entire  corrections  system. 

Conference  Action:  Modified  by  deleting  provision  4  referring  to  phasing  out  juvenile 

institutions.  The  group  did  not  discuss  provision  3. 

Commentary:  Phasing  out  of  juvenile  institutions  is  not  practical.  All  favored  current 
practice  of  using  institutions  as  a  last  resort  and  for  the  least  amount  of  time  necessary; 
however,  institutional  care  is  and  will  be  necessary'  in  some  cases  throughout  the  foreseeable 
future.  The  current  short-range  goal  is  to  hold  the  institutions  at  their  current  population 
level  while  increasing  juvenile  community-  facilities. 


STANDARD  11.6  —  WOMEN  IN  MAJOR  INSTITUTIONS 

Each  State  correctional  agency  operating  institutions  to  which  women  offenders  are 
committed  should  reexamine  immediately  its  policies,  procedures,  and  programs  for  women 
offenders,  and  make  such  adjustments  as  ma\'  be  indicated  to  make  these  policies,  procedures, 
and  programs  more  relevant  to  the  problems  and  needs  of  women. 

1.  Facilities  for  women  offenders  should  be  considered  an  integral  part  of  the  overall 
corrections  system,  rather  than  an  isolated  activity  or  the  responsibility  of  an 
unrelated  agency. 

2.  Comprehensive  evaluation  of  the  woman  offender  should  be  developed  through 
research.  Each  State  should  determine  differences  in  the  needs  between  male  and 
female  offenders  and  implement  differential  programming. 

3.  Appropriate  vocational  training  programs  should  be  implemented.  Vocational  prog- 
rams that  promote  dependency  and  exist  solely  for  administrative  ease  should  be 
abolished.  A  comprehensive  research  effort  should  be  initiated  to  determine  the 
aptitudes  and  abilities  of  the  female  institutional  population.  This  information 
should  be  coordinated  with  labor  statistics  predicting  job  availability*.  From  data 
so  obtained,  creative  vocational  training  should  be  developed  which  will  provide 
a  woman  with  skills  necessary  to  allow  independence. 

4.  Classification  systems  should  be  investigated  to  determine  their  applicability  to 
the  female  offender.  If  necessary,  systems  should  be  modified  or  completely  restruc- 
tured to  provide  information  necessary  for  an  adequate  program. 

5.  Adequate  diversionary  methods  for  female  offenders  should  be  implemented.  Com- 
munity programs  should  be  available  to  women.  Special  attempts  should  be  made 
to  create  alternate  programs  in  community  centers  and  halRvay  houses,  allowing 
the  woman  to  keep  her  family  with  her. 

6.  As  a  5-year  objective,  male  and  female  institutions  of  adaptable  design  and  compar- 
able populations  should  be  converted  to  coeducational  facilities. 

a.  In  coeducational  facilities,  classification  and  diagnostic  procedures  also  should 
give  consideration  to  offenders'  problems  in  relations  with  the  opposite  sex, 
and  coeducational  programs  should  be  provided  to  meet  tliose  needs. 

b.  Programs  within  the  facility  should  be  open  to  both  sexes. 

c.  Staff  of  both  sexes  should  be  hired  who  have  interest,  ability,  and  training 
in  coping  with  the  problems  of  both  male  and  female  offenders.  Assignments 
of  staff  and  offenders  to  programs  and  activities  shoulld  not  be  based  on  the 
sex  of  either. 
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7.  Until  such  time  as  coeducational  facilities  can  be  achieved,  State  correctional 
agencies  with  such  small  numbers  of  women  inmates  as  to  make  adequate  facilities 
and  programming  uneconomical  should  make  every  effort  to  find  alternatives  to 
imprisonment  for  them,  including  parole  and  local  residential  facilities.  For  those 
women  inmates  for  whom  such  alternatives  cannot  be  employed,  contractual  arrange- 
ments should  be  made  with  nearby  States  widi  more  adequate  facilities  and  prog- 
rams. 

Conference  Action:  Accepted  philosophy  but  concluded  it  was  not  applicable  to  Mon- 


tana. 


Commentary:  The  state's  adult  female  offender  population  is  ver>'  small  and  is  currently 
handled  through  a  contractual  arrangement  with  Nebraska.  In  the  general  session  it  was 
noted  that  this  arrangement  is  inconsistent  with  other  standards  which  urge  that  offenders 
be  allowed  to  retain  close  family  ties. 

Participants  noted  that  the  subject  of  coeducational  juvenile  facilities  is  highly  con- 
troversial and  made  no  recommendation. 


STANDARD  12.1  —  ORGANIZATION  OF  PAROLING  AUTHORITIES 

Each  State  that  has  not  already  done  so  should,  by  1975,  establish  parole  decisionmaking 
bodies  for  adult  and  juvenile  offenders  that  are  independent  of  correctional  institutions. 
These  boards  may  be  administratively  part  of  an  overall  statewide  correctional  services  agency 
but  they  should  be  autonomous  in  their  decisionmaking  authority  and  separate  from  field 
services.  The  board  responsible  for  the  parole  of  adult  offenders  should  have  jurisdiction 
over  both  felons  and  misdemeanants. 

1.  The  boards  should  be  specifically  responsible  for  articulating  and  fixing  policy, 
for  acting  on  appeals  by  correctional  authorities  or  inmates  on  decisions  made 
by  hearing  examiners,  and  for  issuing  and  signing  warrants  to  arrest  and  hold  alleged 
parole  violators. 

2.  The  boards  of  larger  States  should  have  a  staff  of  full-time  hearing  examiners 
appointed  under  civil  service  regulations. 

3.  The  boards  of  smaller  States  may  assume  responsibility  for  all  functions;  but  should 
establish  clearly  defined  procedures  for  policy  development,  hearings,  and  appeals. 

4.  Hearing  examiners  should  be  empowered  to  hear  and  make  initial  decisions  in 
parole  grant  and  revocation  cases  under  the  specific  policies  of  the  parole  board. 
The  report  of  the  hearing  examiner  containing  a  transcript  of  the  hearing  and  the 
evidence  will  constitute  the  exclusive  record.  The  decision  of  the  hearing  examiner 
shall  be  final  unless  appealed  to  the  parole  board  within  five  days  by  the  correctional 
authority  or  the  offender.  In  the  case  of  an  appeal,  the  parole  board  will  review 
the  case  on  the  basis  of  whether  there  is  substantial  evidence  in  the  report  to 
support  the  finding  or  whether  the  finding  was  erroneous  as  a  matter  of  law. 

5.  Both  board  members  and  hearing  examiners  should  have  close  understanding  of 
correctional  institutions  and  be  fully  aware  of  the  nature  of  their  programs  and 
the  activities  of  offenders. 

6.  The  parole  board  should  develop  a  citizen  committee,  broadly  representative  of 
the  community  and  including  e.x-offenders,  to  advise  the  board  on  the  de\eIopment 
of  policies. 
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Conference  Action:  Modified  to  exclude  juveniles  and  misdemeanants. 

Commentary:  Under  present  policy,  adult  offenders  are  handled  by  the  Board  of  Pardons 
which  is  appointed  by  the  Governor  and  is  essentially  autonomous.  Juveniles  are  handled 
by  the  Division  of  Aftercare.  Participants  said  combining  the  two  services  under  a  central 
authority  was  unnecessary.  However,  adult  services  should  be  unified  with  other  correctional 
programs. 

Misdemeanants  were  excluded  from  supervision  as  the  caseload  of  parole  officers 
is  currently  too  large  to  offer  services  to  these  offenders.  The  best  means  feasible  of  assisting 
misdemeanants  is  by  deferred  imposition  of  sentence.  The  group  concluded  that  few  mis- 
demeanants would  benefit  from  probation  and  inclusion  as  a  class  would  be  an  unnecessary 
expansion  of  services. 


STANDARD  12.2  —  PAROLE  AUTHORITY  PERSONNEL 

Each  State  should  specify  by  statute  by  1975  the  qualifications  and  conditions  of 
appointment  of  parole  board  members. 

1.  Parole  boards  for  adult  and  juvenile  offenders  should  consist  of  full-time  members. 

2.  Members  should  possess  academic  training  in  fields  such  as  criminology,  education, 
psychology,  psychiatry,  law,  social  work,  or  sociology. 

3.  Members  should  have  a  high  degree  of  skill  in  comprehending  legal  issues  and 
statistical  information  and  an  ability  to  develop  and  promulgate  policy. 

4.  Members  should  be  appointed  by  the  governor  for  6-year  terms  from  a  panel  of 
nominees  selected  by  an  advisory  group  broadly  representative  of  the  community. 
Besides  being  representative  of  relevant  professional  organizations,  the  advisory 
group  should  include  all  important  ethnic  and  socioecnomic  groups. 

5.  Parole  boards  in  the  smaller  States  should  consist  of  no  less  than  three  full-time 
members.  In  most  states,  they  should  not  exceed  five  members. 

6.  Parole  boards  members  should  be  compensated  at  a  rate  equal  to  that  of  a  judge 
of  a  court  of  general  jurisdiction. 

7.  Hearing  examiners  should  have  backgrounds  similar  to  that  of  members  but  need 
not  be  as  specialized.  Their  education  and  experiential  qualifications  should  allow 
them  to  understand  programs,  to  relate  to  people,  and  to  make  sound  and  reasonable 
decisions. 

8.  Parole  board  members  should  participate  in  continuing  training  on  a  national  basis. 
The  exchange  of  parole  board  members  and  hearing  examiners  between  states 
for  training  purposes  should  be  supported  and  encouraged. 

Conference  Action:  Modified  because  of  small  population  of  state.  Omit  provision 
6  requiring  compensation  for  board  members.  Suggest  board  be  composed  of  one  tenured 
man  who  would  function  as  chairman  of  the  Board  of  Pardons  and  director  of  probation 
and  parole  and  two  additional  members  appointed  by  tlie  goxenior  who  would  serve  part-time. 
In  general  session  it  was  suggested  that  the  board  should  have  three  full-time  members 
to  handle  the  hearings  caseload  of  the  board. 

Commentary:  "Montana  has  to  walk  before  it  can  run."  One  full-time  member  ser\'ing 
in  the  double  capacity  of  chainnan  of  the  board  and  director  of  services  would  be  familiar 
with  cases  and  procedures  and  could  bring  continuity  to  periodic  policy  meetings  by  the 
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board.  Participants  emphatically  agreed  that  the  chairman  of  the  board  should  not  be  a 
political  appointee.  The  suggestion  was  offered  that  board  members  should  serve  staggered 
terms  to  facilitate  continuity  of  policy. 

Reference: 

Old  Constitution  -  Act  VII     9 

1.  Granted  governor  the  power  to  grant  pardons. 

2.  Provided  that  before  granting  pardons  the  governor  shall  be  advised  and  that  such 
action  has  been  approved  by  a  board,  known  as  the  Board  of  Pardons. 

New  Constitution  -  Act  VI     12 

1.  Governor  may  grant  pardons. 

2.  No  reference  to  Board  of  Pardons 

82A  -  804,  R.C.M.  1947  (Executive  Reorganization) 

1.  Board,  created  in  Title  94,  Chapter  98,  and  its  functions  are  continued. 

2.  Board  transferred  to  Department  of  Institutions  for  administrative  purposes  only. 
Board  may  hire  its  own  personnel. 

3.  Board  is  designated  as  a  quasi-judicial  board. 
R.C.M.  94-9822 

1.  Is  hereby  created  Board  of  Pardons,  consisting  of  three  members. 

2.  Board  shall  administer  the  executive  clemency  and  probation  and  parole  system. 

3.  Members  shall  serve  on  a  per  diem  basis  and  shall  be  paid  $15.00  per  day  plus 
expenses. 

4.  Shall  meet  at  least  once  a  month. 


STANDARD  12.3  —  THE  PAROLE  GRANT  HEARING 

Each  parole  jurisdiction  immediately  should  develop  policies  for  parole  release  hear- 
ings that  include  opportunities  for  personal  and  adequate  participation  by  the  inmates  concer- 
ned; procedural  guidelines  to  insure  proper,  fair,  and  thorough  consideration  of  every  case; 
prompt  decisions  and  personal  notification  of  decision  to  inmates;  and  provision  for  accurate 
records  of  deliberations  and  conclusions. 

A  proper  parole  grant  process  should  have  the  following  characteristics: 

1 .  Hearings  should  be  scheduled  with  inmates  within  one  year  after  they  are  received 
in  an  institution.  Inmates  should  appear  personally  at  hearings. 

2.  At  these  hearings,  decisions  should  be  directed  toward  the  quality  and  pertinence 
of  program  objectives  agreed  upon  by  the  inmate  and  the  institution  staff. 

3.  Board  representatives  should  monitor  and  approve  programs  that  can  have  the 
effect  of  releasing  the  inmate  without  further  board  hearings. 

4.  Each  jurisdiction  should  have  a  statutory  requirement,  patterned  after  the  Model 
Penal  Code,  under  which  offenders  must  be  released  on  parole  when  first  eligible 
unless  certain  specific  conditions  exist. 
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5.  When  a  release  date  is  not  agreed  upon,  a  further  hearing  date  within  one  year 
should  be  set. 

6.  A  parole  board  member  or  hearing  examiner  should  hold  no  more  than  20  hearings 
in  any  full  day. 

7.  One  examiner  or  member  should  conduct  hearings.  His  findings  should  be  final 
unless  appealed  to  the  full  parole  board  by  the  correctional  authority  or  the  inmate 
within  five  days. 

8.  Inmates  should  be  notified  of  any  decision  directly  and  personally  by  the  board 
member  or  representative  before  he  leaves  the  institution. 

9.  The  person  hearing  the  case  should  specify  in  detail  and  in  writing  the  reasons 
for  his  decision,  whether  to  grant  parole  or  to  deny  or  defer  it. 

10.  Parole  procedures  should  permit  disclosure  of  information  on  which  the  hearing 
examiner  bases  his  decisions.  Sensitive  information  may  be  withheld,  but  in  such 
cases  nondisclosure  should  be  noted  in  the  record  so  that  subsequent  reviewers 
will  now  what  information  was  not  available  to  the  offender. 

1.  Parole  procedures  should  permit  representation  of  offenders  under  appropriate  con- 
ditions, if  requested.  Such  representation  should  conform  generally  to  Standard 
2.2  on  Access  to  Legal  Services. 

Conference  Action:  Accepted. 

Commentary:  Most  of  the  provisions  outlined  in  this  statute  are  currently  practiced 
in  Montana  hearings.  Some  conferees  urged  that  the  20  hearing  limit  be  implemented  as, 
currently  as  many  as  40  hearings  are  scheduled  in  one  day. 


STANDARD  12.4  —  REVOCATION  HEARINGS 

Each  parole  jurisdication  immediately  should  develop  and  implement  a  system  ot 
revocation  jirocedures  to  permit  the  prompt  confinement  of  parolees  exhibiting  behavior 
that  poses  a  serious  threat  to  others.  At  the  same  time,  it  should  provide  careful  controls, 
methods  of  fact-finding,  and  possible  alternatives  to  keep  as  many  offenders  as  possible 
iri  the  community.  Return  to  the  institution  should  be  used  as  a  last  resort,  even  when 
a  factual  basis  for  revocation  can  be  demonstrated. 

1.  Warrants  to  arrest  and  hold  alleged  parole  violators  should  be  issued  and  signed 
b>'  parole  board  members.  Tight  control  should  be  de\eloped  over  the  process 
of  issuing  such  waiTants.  They  should  never  be  issued  unless  there  is  sufficient 
evidence  of  probable  serious  violation.  In  some  instances,  there  may  be  a  need 
to  detain  alleged  parole  violators.  In  general,  however,  detention  is  not  required 
and  is  to  be  discouraged.  Any  parolee  who  is  detained  should  be  granted  a  prompt 
preliminan,'  hearing.  Administrative  arrest  and  detention  should  never  be  used 
simply  to  pemiit  investigation  of  possible  violations. 

2.  Parolees  alleged  to  have  committed  a  new  crime  but  without  other  violations  of 
conditions  sufficient  to  require  parole  revocation  should  be  eligible  for  bail  or 
other  release  pending  the  outcome  of  the  new  charges,  as  determined  by  the  court. 

3.  A  preliminary  hearing  conducted  by  an  individual  not  previously  directly  involved 
in  the  case,  should  be  held  promptly  on  all  alleged  parole  violations,  including 
convictions  of  new  crimes,  in  or  near  the  community  in  which  the  violation  occurred 
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unless  waived  by  the  parolee  after  due  notification  of  his  rights.  The  purpose  should 
be  to  detennine  whether  there  is  probable  cause  or  reasonable  ground  to  believe 
that  the  airested  parolee  has  committed  acts  that  would  constitute  a  violation  of 
parole  conditions  and  a  determination  of  the  value  question  of  whether  the  case 
could  be  carried  further,  even  if  probable  cause  exists.  The  parolee  should  be 
given  notice  that  the  hearing  will  take  place  and  of  what  parole  \  iolations  have 
been  alleged.  He  sould  have  the  right  to  present  evidence,  to  confront  and  cross- 
examine  witnesses,  and  to  be  represented  by  counsel. 

The  person  who  conducts  the  hearing  should  make  a  summar\'  of  what  transpired 
at  the  hearing  and  the  infomiation  he  used  to  detemiine  whether  probable  cause 
existed  to  hold  the  parolee  for  the  final  decision  of  the  parole  board  on  revocation. 
If  the  evidence  is  insufficient  to  support  a  further  hearing,  or  if  it  is  otherwise 
determined  that  re\ocation  would  not  be  desirable,  the  offender  should  be  released 
to  the  community  immediately. 

4.  At  parole  revocation  hearings,  the  parolee  should  have  written  notice  of  the  alleged 
infractions  of  his  rules  or  condition;  access  to  official  records  regarding  his  case; 
the  right  to  be  represented  by  counsel,  including  the  right  to  appointed  counsel 
if  he  is  indigent;  the  opportimity  to  be  heard  in  person;  the  right  to  subpoena 
witnesses  in  his  own  behalf;  and  the  right  to  cross-examine  witnesses  or  othenvise 
to  challenge  allegations  or  evidence  held  by  the  state.  Hearing  examiners  should 
be  empowered  to  hear  and  decide  parole  re\'Ocation  cases  under  policies  established 
by  the  parole  board.  Parole  should  not  be  revoked  unless  there  is  substantial  evi- 
dence of  a  violation  of  one  of  the  conditions  of  parole.  The  hearing  examiner  should 
provide  a  written  statement  of  findings,  the  reasons  for  the  decision,  and  the  evidence 
relied  upon. 

5.  Each  jurisdiction  should  develop  alternatives  to  parole  revocation,  such  as  warnings, 
short-time  local  confinement,  special  conditions  of  futine  parole,  \'ariations  in  inten- 
sit>'  of  supervision  or  surxeillance,  fines,  and  refenal  to  other  community  resources. 
Such  alternative  measures  should  be  utilized  as  often  as  is  practicable. 

6.  If  return  to  a  correctional  institution  is  warranted,  the  offenders  should  be  scheduled 
for  subsequent  appearances  for  parole  considerations  when  appropriate.  There 
should  be  no  automatic  prohibition  against  reparole  of  a  parole  violator. 

Conference  Action:  Modified:  Delegates  accepted  philosophy  expressed  in  opening 
statement,  "Each  parole  jurisdiction  immediateh'  should  develop  and  implement  a  system 
of  revocation  procedures  to  pennit  the  prompt  confinement  of  parolees  exhibiting  behavior 
that  poses  a  serious  threat  to  others.  At  the  same  time,  it  should  provide  careful  controls, 
methods  of  fact-finding,  and  possible  alternatives  to  keep  as  many  offenders  as  possible 
in  the  community."  But  they  could  not  reach  agreement  on  further  provisions. 

Commentary:  Parole  revocation  hearing  proceedings  have  been  de\eloped  through 
a  case  by  case  basis  leaving  little  latitude  for  change.  Morrissey  vs.  Brewer  (408  U.S.  471) 
defines  procedure  in  an  almost  legislative  fashion.  Delegates  concluded  this  standard  warrants 
little  consideration. 

STANDARD  12.6  —  COMMUNITY  SERVICES  FOR  PAROLEES 

Each  state  should  begin  immediately  to  develop  a  di\erse  range  of  programs  to  meet 
the  needs  of  parolees.  These  services  should  be  drawn  to  the  extent  possible  from  comniunit>' 
programs  available  to  all  citizens,  with  parole  staff  providing  linkage  behveen  services  and 
the  parolees  needing  or  desiring  them. 

—96— 


CORRECTIONS 

1.  Stringent  review  procedures  should  be  adopted,  so  that  parolees  not  requring 
supervision  are  released  immediately  from  supervision  and  those  requiring  mini- 
mal attention  are  placed  into  minimum  superv'ision  caseloads. 

2.  Parole  officers  should  be  selected  and  trained  to  fulfill  the  role  of  communit\' 
resource  manager. 

3.  Parole  staff  should  participate  fully  in  developing  coordinated  delivery  systems 
of  human  services. 

4.  Funds  should  be  made  available  for  parolees  without  interest  charge.  Parole  staff 
should  have  authorit\'  to  waive  repa\'ment  to  fit  the  indi\'idual  case. 

5.  State  funds  should  be  available  to  offenders,  so  that  some  mechanism  similar 
to  unemployment  benefits  may  be  available  to  inmates  at  the  time  of  their  release, 
in  order  to  tide  them  over  until  they  find  a  job. 

6.  All  states  should  use,  as  much  as  possible,  a  requirement  that  offenders  have 
a  visible  means  of  support  instead  of  a  promise  of  a  specific  job  before  authorizing 
their  release  on  parole. 

7.  Parole  and  state  employment  staffs  should  develop  effective  communication  sys- 
tems at  the  local  level.  Joint  meetings  and  training  sessions  should  be  undertaken. 

8.  Each  parole  agency  should  ha\e  one  or  more  persons  attached  to  the  central  office 
to  act  as  liaison  with  major  program  agencies,  such  as  the  Office  of  Economic 
Opportunity,  Office  of  Vicational  Rehabilitation,  and  Department  of  Labor. 

9.  Institutional  vocational  training  tied  directly  to  specific  subsequent  job  placements 
should  be  supported. 

10.  Parole  boards  should  encourage  institutions  to  maintain  effective  qualit>'  control 
o\'er  programs. 

11.  Small  community-based  group  homes  should  be  axailable  to  parole  staff  for  pre- 
release programs,  for  crises,  and  as  a  substitute  to  recommitment  to  an  institution 
in  appropriately  reviewed  cases  of  parole  violation. 

12.  Funds  should  be  made  available  to  parole  staffs  to  purchase  needed  community 
resources  for  parolees. 

13.  Special  caseloads  should  be  established  for  offenders  with  specific  types  of  prob- 
lems, such  as  dnig  abuse. 

Conference  Action:  Accepted. 

Commentary:  Conferees  applauded  the  philosophy  of  this  standard  but  recognized 
immediate  implementation  may  not  be  possible  because  of  financial  limitations  on  Montana's 
svstem. 


STANDARD  14.1  —  RECRUITMENT  OF  CORRECTIONAL  STAFF 

Correctional  agencies  should  begin  immediately  to  develop  personnel  policies  and 
practices  that  will  improve  the  image  of  corrections  and  facilitate  the  fair  and  effecti\e  selection 
of  the  best  persons  for  correctional  positions. 

To  improve  the  image  of  corrections  agencies  should: 

1.   Discontinue  the  use  of  unifomis. 
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2.  Replace  all  military  titles  with  names  appropriate  to  the  correctional  task. 

3.  Discontinue  the  use  of  badges,  and,  except  where  absolutely  necessary,  the  carrying 
of  weapons. 

4.  Abolish  such  military  terms  as  company,  mess  hall,  drill,  inspection,  and  gig  list. 

5.  Abandon  regimented  behavior  in  all  facilities,  both  for  personnel  and  for  inmates. 
In  the  recruitment  of  personnel,  agencies  should: 

1.  Eliminate  all  political  patronage  for  staff-selection. 

2.  Eliminate  such  personnel  practices  as: 

a.  Unreasonable  age  or  sex  restrictions. 

b.  Unreasonable  physical  restrictions  (e.g.,  height,  weight). 

c.  Barriers  to  hiring  physically  handicapped. 

d.  Questionable  personality  tests. 

e.  Legal  or  administrative  ban^iers  to  hiring  ex-offenders. 

t.     Unnecessarily  long  requirements  for  experience  in  correctional  work, 
g.    Residence  requirements. 

3.  Actively  recruit  from  minority  groups,  women,  young  persons,  and  prospective 
indigenous  workers,  and  see  tliat  em[)loyment  announcements  reach  these  groups 
and  the  general  public. 

4.  Make  a  task  analysis  of  each  correctional  position  (to  be  updated  periodically)  to 
determine  those  tasks,  skills,  and  qualities  needed.  Testing  based  solely  on  these 
relevant  features  should  be  designed  to  assure  that  proper  qualifications  are  consi- 
dered for  each  position. 

5.  Use  an  open  system  of  selection  in  which  whatever  testing  device  used  is  related 
to  a  specific  job  and  is  a  practical  test  of  a  person's  ability  to  perfonn  that  job. 

Conference  Action:  Modified  to  omit  provision  1  discontinuing  unifomis. 

Commentary:  Conferees  termed  this  "a  wonderful  standard."  Continued  use  of 
unifomis  was  found  necessary  for  security  (i.e.  identification  ot  escapees). 


STANDARD  14.7  —  PARTICIPATORY  MANAGEMENT 

Correctional  agencies  should  adopt  immediately  a  program  of  participator>'  manage- 
ment in  which  everyone  involved  —  managers,  staff,  and  offenders  —  share  in  identifying 
problems,  finding  mutualh'  agreeable  solutions,  setting  goals  and  objective,  defining  new- 
role  for  participants,  and  evaluating  effectiveness  of  these  processes. 

This  program  should  include  the  following: 

1.  Training  and  development  sessions  to  prepare  managers,  staff,  and  offenders  for 
their  new  roles  in  organizational  development. 

2.  An  ongoing  evaluation  process  to  detemiine  progress  toward  organizational  develop- 
ment and  role  changes  of  managers,  staff,  and  offenders. 
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3.  A  procedure  for  the  participation  of  other  elements  of  the  criminal  justice  system 
in  long-range  planning  for  the  correctional  system. 

4.  A  change  of  manpower  utilization  from  traditional  roles  to  those  in  keeping  with 
new  management  and  correctional  concepts. 

Conference  Action:  Modified:  Accepted  basic  philosophy  but  left  administrator  discre- 
tion as  to  methods  of  inmate  invohement.  Specific  provisions  were  not  discussed. 

Commentary:  The  philosophy  of  utilizing  inmate  skills  in  administration  was  accepted, 
however  conferees  felt  that  the  indi\idual  administstrator  should  be  allowed  to  decide  the 
form  and  content  of  the  inmate's  participation. 


STANDARD  14.11  —  STAFF  DEVELOPMENT 

Correctional  agencies  immediately  should  plan  and  implement  a  staff  development 
program  that  prepares  and  sustains  all  staff  members. 

1.  Qualified  trainers  should  develop  and  direct  the  program. 

2.  Training  should  be  the  responsibilit\^  of  management  and  should  pro\ide  staff  with 
skills  and  knowledge  to  fulfill  organizational  goals  and  objectives. 

3.  To  the  fullest  extent  possible,  training  should  include  all  members  of  the  organiza- 
tion, including  the  clients. 

4.  Training  should  be  conducted  at  the  organization  site  and  also  in  community  settings 
reflecting  the  context  of  crime  and  community  resources. 

a.  All  top  and  middle  managers  should  have  at  least  40  hours  a  year  of  executive 
development  training,  including  training  in  the  operations  of  police,  courts, 
prosecution,  and  defense  attorneys. 

h.  All  new  stafl  members  should  have  at  least  40  hours  of  orientation  training 
during  their  first  week  on  the  job  and  at  least  60  hours  additional  training 
during  their  first  year. 

c.  All  staff  members,  after  their  first  year,  should  have  at  least  40  hours  of  additional 
training  a  year  to  keep  them  abreast  of  the  changing  nature  of  their  work  and 
introduce  them  to  current  issues  affecting  conections. 

5.  Financial  support  for  staff  development  should  continue  from  the  Law  Enforcement 
Assistance  Administration,  but  state  and  local  correctional  agencies  must  assume 
support  as  rapidly  as  possible. 

6.  Trainers  should  cooperate  with  their  counterparts  in  the  private  sector  and  draw 
resources  from  higher  education. 

7.  Sabbatical  leaves  should  be  granted  for  correctional  personnel  to  teach  or  attend 
courses  in  college  and  universities. 

Conference  Action:  Modified  to  reduce  length  and  content  of  training.  Proposed  plan 
impossible  under  present  funding. 

Suggested  Form: 

Correctional  agencies  should  plan  and  implement  staff  development  programs  which 
provide  reaeasonable  orientation  and  such  in-senice  training  from  time  to  time  as  their 
respective  positions  require. 
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1.  Qualified  trainers  should  develop  and  direct  the  program. 

2.  Training  should  be  the  responsibility  of  management  and  should  provide  staff  with 
skills  and  knowledge  to  fulfill  organizational  goals  and  objectives. 

3.  To  the  fullest  extent  possible,  training  should  include  all  members  of  the  organiza- 
tion, including  the  clients. 

4.  Training  should  be  conducted  at  the  organization  site  and  also  in  communit>'  settings 
reflecting  the  context  of  crime  and  community  resources.  All  personnel  shall  be 
given  reasonable  orientation  and  from  time  to  time  supplemental  training  as  is 
necessar\'  for  positions  they  fulfill. 

5.  Financial  support  for  staff  development  should  continue  from  the  Law  Enforcement 
Assistance  Administration,  but  state  and  local  coiTcctional  agencies  must  assume 
support  as  rapidly  as  possible. 

6.  Trainers  should  cooperate  with  their  counterparts  in  the  private  sector  and  draw 
resources  from  higher  education. 

7.  Sabbatical  leaves  should  be  granted  for  correctional  personnel  to  teach  or  attend 
courses  in  colleges  and  universities. 

Commentary:  Conferees  appro\ed  the  philosophy  of  this  standard  but  felt  the  training 
demands  were  economically  unfeasible  and  higher  than  necessary  for  staff  to  perfomi  assigned 
duties. 


STANDARD  15.5  —  EVALUATING  THE  PERFORMANCE  OF  THE  CORRECTIONAL 
SYSTEM 

Each  correctional  agency  immediately  should  begin  to  make  performance  measure- 
ments on  two  evaluative  levels  —  overall  perfonnance  or  system  re\iews  as  measured  by 
recidivism,  and  program  reviews  that  emphasize  measurement  or  more  immediate  program 
goal  achievement.  Agencies  allocating  funds  for  correctional  programs  should  require  such 
measurements.  Measurement  and  review  should  reflect  these  cnsiderations: 

1.  For  system  reviews,  measurement  of  recidi\ism  should  be  the  primar\'  evaluative 
criterion.  The  following  definition  of  recidivism  should  be  adopted  nationally  by 
all  correctional  agencies  to  facilitate  comparisons  among  jurisdications  and  compila- 
tion of  national  figures; 

Recidivism  is  measured  by  (1)  criminal  acts  that  resulted  in  conviction  by  a  court, 
when  committed  by  individuals  who  are  under  correctional  super\'ision  or  who 
have  been  released  from  correctional  supervision  within  the  previous  three  years, 
and  by  (2)  technical  violations  of  probation  or  parole  in  which  a  sentencing  authority 
took  action  that  resulted  in  an  adverse  change  in  the  offender's  legal  status. 

Technical  violations  should  be  maintained  separately  from  data  on  recon\ictions. 
Also,  recidivism  should  be  reported  in  a  manner  to  discern  patterns  of  change. 
At  a  minimum,  statistical  tables  should  present  the  number  of  recidivists  in  each 
annual  disposition  or  release  cohort  at  six-month  intervals  for  three-year  followup 
period.  Discriminations  by  age,  offense,  length  of  sentence,  and  disposition  should 
be  provided. 

2.  Program  review  is  a  more  specific  t>'pe  of  evaluation  that  should  entail  these  five 
criteria  of  measurement: 
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a.  Measurement  of  effort,  in  temis  of  cost,  time,  and  types  of  personnel  empfoyed 
in  the  project  in  question. 

b.  Measurement  of  perfonnance,  in  tenns  of  whether  immediate  goals  of  the  prog- 
ram have  been  achieved. 

c.  Detennination  of  adequacy  of  perfomiance,  in  terms  of  the  program's  value 
for  offenders  exposed  to  it  as  shown  by  individual  follow-up. 

d.  Determination  of  efficiency,  assessing  effort  and  performance  for  various  prog- 
rams to  see  which  are  most  effective  with  comparable  groups  and  at  what  cost. 

e.  Study  of  process,  to  determine  the  relative  contributions  of  process  to  goal 
achievement,  such  as  attributes  of  the  program  related  to  success  or  failure, 
recipients  of  the  program  who  are  more  or  less  benefited,  conditions  affecting 
program  delivery,  and  effects  produced  by  the  program. 

.3.  Program  reviews  should  provide  for  classification  of  clients  by  relevant  types  (age, 
offense  category,',  base  expectancy  rating,  psychological  state  or  type,  etc.)  Evaluative 
measurement  should  be  applied  to  discrete  and  defined  cohorts.  Where  recidivism 
data  are  to  be  used,  classifications  should  be  related  to  reconvictions  and  technical 
violations  of  probation  or  parole  as  required  in  systems  reviews. 

4.  Assertions  or  system  or  program  success  should  not  be  based  on  unprocessed  percen- 
tages of  offenders  not  reported  in  recidivism  figures.  That  is,  for  individuals  to 
be  claimed  as  successes,  their  success  must  be  clearly  related  in  some  demonstrable 
way  to  tlie  program  to  which  they  were  exposed. 

Conference  Action:  Accepted. 

Commentary:  The  group  discussed  the  mechanics  of  evaluation  concluding  that  it 
was  not  necessary  to  establish  a  new  system  to  evaluate  corrections.  Evaluation  should  be 
carried  on  as  specified  but  within  the  limitations  imposed  by  currently  available  resources. 
The  group  was  opposed  to  setting  up  an  organization  for  evaluation.  Unifomi  record  keeping 
would  facilitate  evaluation  of  the  system  by  individual  institutions  and  services. 

STANDARD  16.1  —  COMPREHENSIVE  CORRECTIONAL  LEGISLATION 

Each  State  should  enact  by  1978  a  comprehensive  correctional  code  which  should 
include  statutes  governing  the  following: 

1.  Services  for  persons  awaiting  trial. 

2.  Sentencing  criteria,  alternatives,  and  procedures. 

3.  Probation  and  other  programs  other  than  institutional  confinement. 

4.  Institutional  programs. 

5.  Community-based  programs. 

6.  Parole. 

7.  Pardon. 

The  code  should  include  statutes  governing  the  preceding  programs  for: 
[>  1.   Felons,  misdemeanants,  and  delinquents. 

2.  Adults,  juveniles,  and  youth  offenders. 

3.  Male  and  female  offenders. 
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Each  legislature  should  state  the  "public  policy"  governing  the  correctional  system. 
The  policy  should  include  the  following  premises: 

1.  Society  should  subject  persons  accused  of  criminal  conduct  or  delinquent  behavior 
and  awaiting  trial  to  the.  most  minimal  restraint  or  condition  giving  reasonable 
assurance  that  the  person  accused  will  appear  for  trial.  Confinement  should  be 
used  only  where  no  other  measure  is  shown  to  be  adequate. 

2.  The  correctional  system's  first  function  is  to  protect  the  public  welfare  by  emphasiz- 
ing efforts  to  assure  that  an  offender  will  not  return  to  crime  after  release  from 
the  correctional  system. 

3.  The  public  welfare  is  best  protected  by  a  correctional  system  characterized  by 
care,  treatment,  and  reintegration  concepts  rather  than  punitive  measures. 

4.  An  offender's  correctional  program  should  be  the  least  drastic  measure  consistent 
with  the  offender's  needs  and  the  safety  of  the  public.  Confinement,  which  is 
the  most  drastic  disposition  for  an  offender  and  the  most  expensive  for  the  public, 
should  be  the  last  alternative  considered. 

Conference  Action:  Accepted. 

Commentary:  Realizing  that  the  conferees  could  only  accept  and  support  legislative 
action  of  this  nature  the  philosophy  of  the  standard  was  approved. 

STANDARD  16.2  —  ADMINISTRATIVE  JUSTICE 

Each  state  should  enact  legislation  by  1975  regulating  the  administrative  procedure 
of  correctional  agencies  patterned  after  the  Model  State  Administrative  Procedure  Act.  Such 
legislation,  as  it  applies  to  corrections,  should: 

1.  Require  the  use  of  administrative  rules  and  regulations  and  provide  a  formal 
procedure  for  their  adoption  or  alteration  which  will  include: 

a.  Publication  of  proposed  rules. 

b.  An  opportunity  for  interested  and  affected  parties,  including  offenders,  to  submit 
data,  views,  or  arguments  orally  or  in  writing  on  the  proposed  rules. 

c.  Public  filing  of  adopted  loiles. 

2.  Require  that  the  following  procedures  be  implemented  in  a  contested  case  where 
the  legal  rights,  duties,  or  privileges  of  a  person  are  detemiined  by  an  agency 
after  a  hearing. 

a.  The  agency  develop  and  publish  standards  and  criteria  for  decisionmaking  of 
a  more  specific  nature  than  that  provided  by  statute. 

b.  The  agency  state  in  writing  the  reason  for  its  action  in  a  particular  case. 

c.  The  hearings  be  open  except  to  the  extent  that  confidentiality  is  required. 

d.  A  system  of  recorded  precedents  be  developed  to  supplement  the  standards 
and  criteria. 

3.  Require  judicial  review  for  agency  actions  affecting  the  substantial  rights  of  individu- 
als, including  offenders,  such  review  to  be  limited  to  the  following  questions: 

a.  Whether  the  agency  violated  Constitutional  or  statutory  provision. 

b.  Whether  the  agency  action  was  in  excess  of  the  statutory'  authorit\'  of  the  agency. 
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c.  Whether  the  agency  action  was  made  upon  unlawful  procedure. 

d.  Whether  the  agency  action  was  clearly  erroneous  in  view  of  the  reliable,  proba- 
tive, and  substantial  evidence  on  the  record. 

The  above  legislation  should  require  the  correctional  agency  to  establish  by  agency 
rules  procedures  for: 

1.  The  review  of  offender  grievances. 

2.  The  imposition  of  discipline  on  offenders. 

3.  The  change  of  an  offender's  status  within  correctional  programs. 

Such  procedures  should  be  consistent  with  the  recommendations  in  Chapter  2,  Rights 
of  Offenders. 

Conference  Action:  Accepted. 

Commentary:  Montana  has  enacted  an  Administrative  Procedure  Act  R.C.M.  82-4201 
and  following. 


STANDARD  16.4  —  UNIFYING  CORRECTIONAL  PROGRAMS 

Each  state  should  enact  legislation  by  1978  unifying  all  correctional  facilities  and 
programs,  with  the  exception  of  the  board  of  parole,  within  one  administrative  agency.  Prog- 
rams for  adult,  juvenile,  and  youth  offenders  that  should  be  within  the  agency  include: 

1.  Services  for  persons  awaiting  trial. 

2.  Probation  supervision. 

3.  Institutional  confinement. 

4.  Community-based  programs  whether  prior  to  or  during  institutional  confinement. 

5.  Parole  and  other  aftercare  programs. 

6.  All  programs  for  misdemeanants  including  probation,  confinement,  community- 
based  programs,  and  parole. 

The  legislation  also  should  authorize  the  correctional  agency  to  perform  the  following 
functions: 

1.  Planning  of  diverse  correctional  facilities. 

2.  Development  and  implementation  of  training  programs  for  correctional  personnel. 

3.  Development  and  implementation  of  an  information-gathering  and  research  system. 

4.  Evaluation  and  assessment  of  the  effectiveness  of  its  function. 

5.  Periodic  reporting  to  governmental  officials  including  the  legislature  and  the  execu- 
tive branch. 

6.  Development  and  implementation  of  correctional  programs  including  academic  and 
vocational  training  and  guidance,  productive  work,  religious  and  recreational  activ- 
ity, counseling  and  psychotherapy  services,  organizational  activity',  and  other  such 
programs  that  will  benefit  offenders. 

7.  Contract  for  the  use  of  nondepartmental  and  private  resources  in  correctional  prog- 
ramming. 
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This  standard  should  be  regarded  as  a  statement  of  principle  applicable  to  most  state 
jurisdictions.  It  is  recognized  that  exceptions  may  exist,  particularly  in  the  larger  states, 
where  juvenile  and  adult  corrections,  or  pretrial  and  post  conviction  correctional  services 
may  operate  effectively  on  a  separated  basis. 

Conference  Action:  Accepted. 

Commentary:  The  group  agreed  that  many  current  problems  in  the  correctional  area 
stem  from  Montana's  diversification  of  control  or  "nonsystem."  This  standard  offers  a  blue- 
print for  integrating  that  system. 

The  suggested  pattern  of  organization  was  to  unify  Corrections  as  a  division  within 
the  Department  of  Institutions.  The  Director  would  be  accountable  to  the  Director  of  the 
Depailment  of  Institutions  and  the  immediate  supervisor  of  the  individual  institution  direc- 
tors. 

Conferees  noted  that  legislative  action  would  be  needed  to  establish  this  administration. 

STANDARD  16.12  —  COMMITMENT  LEGISLATION 

Each  state  should  enact,  in  conjunction  with  the  implementation  of  Standard  7.1, 
Comprehensive  Correctional  Legislation,  legislation  governing  the  commitment,  classifica- 
tion, and  transfer  of  offenders  sentenced  to  confinement.  Such  legislation  should  include: 

1.  Provision  requiring  that  offenders  sentenced  to  confinement  be  sentenced  to  the 
custody  of  the  chief  executive  officer  of  the  correctional  agency  rather  than  to 
any  specific  institution. 

2.  Requirement  that  the  institutional  staff  develop  sufficient  information  about  an 
individual  offender  and  that  assignment  to  facility,  program,  and  other  decisions 
affecting  the  offender  be  based  on  such  information. 

3.  Authorization  for  the  assignment  or  transfer  of  offenders  to  facilities  or  programs 
administered  by  the  agency,  local  subdivisions  of  government,  the  Federal  govern- 
ment, other  States,  or  private  individuals  or  organizations. 

4.  Prohibition  against  assigning  or  transferring  juveniles  to  adult  institutions  or  assign- 
ing nondelinquent  juveniles  to  delinquent  institutions. 

5.  Authorization  for  the  transfer  of  offenders  in  need  of  specialized  treatment  to  institu- 
tions that  can  provide  it.  This  should  include  offenders  suffering  from  physical 
defects  or  disease,  mental  defects  or  disease,  narcotic  addiction,  or  alcoholism. 

6.  Provision  requiring  that  the  decision  to  assign  an  offender  to  a  particular  facility 
or  program  shall  not  in  and  of  itself  affect  the  offender's  eligibility  for  parole  or 
length  of  sentence. 

7.  A  requirement  that  the  correctional  agency  develop  through  rules  and  regulations: 

(a)  criteria  for  the  assignment  of  an  offender  to  a  particular  facility  and 

(b)  a  procedure  allowing  the  offender  to  participate  in  and  seek  administrative 
review  of  decisions  affecting  his  assignment  or  transfer  to  a  particular  facility 
or  program. 

Conference  Action:  Modified  by  deleting  provision  4  and  adding  a  new  provision 
8  which  reads,  "Authorization  to  assign  or  transfer  any  offender  as  provided  by  law  from 
adult  institution  to  juvenile  institution  or  delinquent  juveniles  to  nondelinquent  institution 
and/or  programs." 
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Commentary:  Commitment  from  the  courts  to  the  Department  of  Institutions  would 
facilitate  placement  of  offenders  in  special  programs.  This  would  be  especially  helpful  in 
transferring  offenders  to  Warm  Springs  State  Hospital  for  psychiatric  care. 

The  group  suggested  deletion  of  provision  4  to  allow  the  transfer  of  offenders  from 
higher  security  to  lower  security  programs. 

This  standard  was  felt  to  be  particularly  important  in  light  of  the  new  prison  building 
which  will  allow  greater  classification  and  isolation  of  t^'pes  of  offenders. 


STANDARD  16.13  —  PRISON  INDUSTRIES 

Each  State  with  industrial  programs  operated  by  or  for  correctional  agencies  should 
amend  by  1975  its  statutory  authorization  for  these  programs  so  that,  as  applicable,  they 
do  not  prohibit: 

1 .  Specific  types  of  industrial  activity  from  being  carried  on  by  a  correctional  institution. 

2.  The  sale  of  products  of  prison  industries  on  the  open  market. 

3.  The  transport  or  sale  of  products  produced  by  prisoners. 

4.  The  employment  of  offenders  by  private  enterprise  at  full  market  wages  and  compar- 
able working  conditions. 

5.  The  payment  of  full  market  wages  to  offenders  working  in  state-operated  prison 
industries. 

Conference  Action:  Rejected  as  not  applicable  to  Montana. 

Commentary:  The  group  accepted  the  philosophy  of  this  standard  but  felt  its  provisiqns 
were  applicable  because  of  the  small  prison  population  and  highly  competitive  job  market 
in  Montana. 

The  discussion  group  further  recommended  that  the  appropriate  authorities  consider 
development  of  prison  industries  suitable  to  the  state's  economic  climate. 


STANDARD  16.17  —  COLLATERAL  CONSEQUENCES  OF  A  CRIMINAL  CONVICTION 

Each  State  should  enact  by  1975  legislation  repealing  all  mandatory  provisions  depriv- 
ing persons  convicted  of  criminal  offenses  of  civil  rights  or  other  attributes  of  citizenship. 
Such  legislation  should  include: 

1.  Repeal  of  all  existing  provisions  that  a  person  convicted  of  any  criminal  offense 
suffers  civil  death,  corruption  of  blood,  loss  of  civil  rights,  or  forfeiture  of  estate 
or  property. 

2.  Repeal  of  all  restrictions  on  the  abilit>'  of  a  person  convicted  of  a  criminal  offense 
to  hold  and  transfer  property,  enter  into  contracts,  sue  and  be  sued,  and  hold  offices 
or  private  trust. 

3.  Repeal  of  all  mandatory  provisions  denying  persons  convicted  of  a  criminal  offense 
the  right  to  engage  in  any  occupation  or  obtain  any  license  issued  by  government. 

4.  Repeal  of  all  statutory  provisions  prohibiting  the  employment  of  ex-offenders  by 
state  and  local  governmental  agencies. 
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Statutory  provisions  may  be  retained  or  enacted  that: 

1.  Restrict  or  prohibit  the  right  to  hold  public  office  during  actual  confinement. 

2.  Forfeit  public  office  upon  confinement. 

3.  Restrict  the  right  to  serve  on  juries  during  actual  confinement. 

4.  Authorize  a  procedure  for  the  denial  of  a  license  or  governmental  privilege  to 
selected  criminal  offenders  when  there  is  a  direct  relationship  between  the  offense 
committed  or  the  characteristics  of  the  offender  and  the  license  or'privilege  sought. 

The  legislation  also  should: 

1.  Authorize  a  procedure  for  an  ex-offender  to  have  his  conviction  expunged  from 
the  record. 

2.  Require  the  restoration  of  civil  rights  upon  the  expiration  of  sentence. 

Conference  Action:  Accepted.  This  standard  is  effective  under  Article  II,  Section  28 
of  the  Montana  Constitution. 

Section  28.  RIGHTS  OF  THE  CONVICTED.  Laws  for  the  punishment  of  crime  shall 
be  founded  on  the  principles  of  prevention  and  reformation.  Full  rights  are  restored 
by  termination  of  state  supervision  for  any  offense  against  the  state. 

This  is  also  effective  under  Section  95-2227  of  the  Montana  Criminal  Code. 


EFFECT  OF  CONVICTION 

(1)  Conviction  or  any  offense  shall  not  deprive  the  offender  of  any  civil  or  constitutional 
rights  except  as  they  shall  be  specifically  enumerated  by  the  sentencing  judge 
as  necessary  conditions  of  the  sentence  directed  toward  the  objectives  of  rehabilita- 
tion and  the  protection  of  society. 

(2)  No  person  shall  suffer  any  civil  or  constitutional  disability  not  specifically  included 
by  the  sentencing  judge  in  his  order  of  sentence. 

(3)  When  a  person  has  been  deprived  of  any  of  his  civil  or  constitutional  rights  by 
reason  of  conviction  for  an  offense  and  his  sentence  has  expired  or  he  has  been 
pardoned,  he  shall  be  restored  to  all  civil  rights  and  full  citizenship,  the  same 
as  if  such  conviction  had  not  occurred. 
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